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No. 12,021 

STATEMENT OF QUESTIONS PRESENTED 

The question is: 

Where an employer in a union representation election 
held during the course of a strike, during which strike 
prior to the election, strike misconduct took place, properly 
challenges enough votes to affect the outcome of the elec- 
tion on the ground of strike misconduct beyond the pro¬ 
tection of the National Labor Relations Act, as amended, 
and submits evidence which is conceded by the National 
Labor Relations Board to be sufficient basis for a hearing 
on the merits, does the failure or refusal of the employer 
to take affirmative action, prior to the election, to discharge 
or permanently replace, or deny reinstatement (no re¬ 
quests for reinstatement having been made) to employees 
guilty of strike misconduct, make employees on strike who 
are not entitled to reinstatement eligible to vote and does 
this absence of employer affirmative action in view of the 
wording of Section 9(c)(3) of the Act, (“Employees on 
strike who are not entitled to reinstatement shall not be 
entitled to vote.”) relieve the Board from the necessitv of 
conducting a hearing to determine the question of eligi¬ 
bility raised by the challenges? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,021 


Union Manufacturing Company, Petitioner 


v. 

National Labor Relations Board, Respondent 


Petition for Review of Order of 
The National Labor Relations Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is a proceeding brought by the Union Manufac¬ 
turing Company on Petition for Review (J.A. 12-20) and 
to have set aside the Decision and Order of the National 
Labor Relations Board (J.A. 34-43) that Petitioner had 
committed an unfair labor practice within the meaning of 
Sections 8(a) (1), 8(a) (5) of the National Labor Relations 
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Act, as amended. (61 Stat. 140, (1947), as amended, 29 
U.S.C. Supp. V, Section 158 (a) (1) and (5).) 

Jurisdiction over this proceeding is conferred upon this 
Court by the provisions of Section 10, sub-divisions (e) 
and (f) of the Act. 

PROCEEDINGS BEFORE THE BOARD 

On April 30th, 1953, the Board, through its General 
Counsel, issued a complaint (J.A. 44-47) in case Number 
5-CA-717 against the Petitioner alleging that on and after 
April 13, 1952, Petitioner committed unfair labor practices 
affecting commerce within the meaning of Sections S (a) 
(1) and (a) (5) and Section 2 (6) (7) of the Act. 

Petitioner filed its answer to the complaint on May 8, 
1953, and admitted the jurisdictional averments but de¬ 
nied that it had committed any unfair labor practices as 
alleged. (J.A. 47-53). On or about July 9, 1953, the Peti¬ 
tioner, the American Federation of Hosiery Workers, 
AFL, and the General Counsel of the National Labor Re¬ 
lations Board entered into a Stipulation whereby all of 
the said parties stated that they wished to avoid, eliminate, 
and waive the hearing and procedure before a trial exam¬ 
iner which customarily follows the issuance of a complaint 
and notice of hearing and answer; made certain agree¬ 
ments as to the facts of the case and agreed that the Board 
could proceed to make findings of fact, conclusions of law, 
and enter an order pursuant to the provisions of the Act 
and based upon the Stipulation and the entire record 
herein. In said stipulation, the record was settled. 

On November 25, 1953, Respondent issued its Decision 
and Order. (J.A. 34-43) 

Being aggrieved and adversely affected by said Order, 
Petitioner filed a Petition for Review of said Order and 
to have the same set aside. (J.A. 12-20) 

The Board filed an Answer to the Petition for Review 
and a request for enforcement of its order. (J.A. 21-22) 
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STATEMENT OF THE CASE 

The Petitioner is a corporation organized and existing 
under the laws of the State of Maryland, having its prin¬ 
cipal place of business in Frederick, Maryland, where it is 
engaged in the manufacture, sale and distribution of full- 
fashioned hosiery. The Petitioner is engaged in commerce 
within the meaning of Section 2(6) of the National Labor 
Relations Act, as amended. 

At the pre-hearing conference held by this Court on Jan¬ 
uary 28, 1954, pursuant to Rule 38(K), an agreed State¬ 
ments of Facts and Stipulation was submitted and signed 
by both parties. The Order of this Court on the above 
date (J.A. 2-3) granted to the parties the right to print 
said agreed Statement of Facts in the Joint Appendix and 
to dispense with printing a complete statement of the case 
in this section of the brief and to refer this Court to the 
Joint Appendix for the statement of the case as contained 
in the Agreed Statement of Facts. This Court is therefore 
respectfully referred to pages 4 to 12 of the Joint 
Appendix for the Statement of the case. 

STATUTES, RULES AND REGULATIONS 

National Labor Relations Ad, as Amended, 61 Stat. 140 (1947), 
as Amended, 29 U.S.C. Supp. V, Secs. 151 et seq. 

Section 1. (b) Industrial strife which interferes with the 
normal flow of commerce and with the full production of 
articles and commodities for commerce, can be avoided or 
substantially minimized if employers, employees, and labor 
organizations each recognize under law one another’s 
legitimate right in their relations with each other, and 
above all, recognize under law that neither party lias any 
right in its relation with any other to engage in acts or 
practices which jeopardize the public health, safety, or 
interest. 

It is the purpose and policy of this Act, in order to pro¬ 
mote the full flow of commerce, to prescribe the legitimate 
rights of both employees and employers in their relations 
affecting commerce, to provide orderly and peaceful pro- 
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cedures for preventing the interference by either with the 
legitimate rights of the other, to protect the rights of indi¬ 
vidual employees in their relations with labor organiza¬ 
tions whose activities affect commerce, to define and pro¬ 
scribe practices on the part of labor and management 
which affect commerce and are inimical to the general wel¬ 
fare, and to protect the rights of the public in connection 
with labor disputes affecting commerce. 

“Sec. 2. (3) The term ‘employee’ shall include any 
employee, and shall not be limited to the employees of a 
particular employer, unless the Act explicitly states other¬ 
wise, and shall include any individual whose work has 
ceased as a consequence of, or in connection with, any cur¬ 
rent labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and substan¬ 
tially equivalent employment, but shall not include any 
individual employed as an agricultural laborer, or in the 
domestic service of any family or person at his home, or 
any individual employed by his parent or spouse^ or any 
individual having the status of an independent contractor, 
or any individual employed as a supervisor, or any indi¬ 
vidual employed by an employer subject to the Railway 
Labor Act, as amended from time to time, or by any other 
person who is not an employer as herein defined. 

“Sec. S. (a) It shall be an unfair labor practice for 
an employer— 

“(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 

“ (5) to refuse to bargain collectively with the repre¬ 
sentatives of his employees, subject to the provisions 
of section 9 (a). 

“Sec. 9. (a) Represensatives designated or selected 
for the purposes of collective bargaining by the majority 
of the employees in a unit appropriate for such purposes, 
shall be the exclusive representatives of all the employees 
in such unit for the purposes of collective bargaining in 
respect to rates of pay, wages, hours of employment, or 
other conditions of employment: Provided, That any indi¬ 
vidual employee or a group of employees shall have the 
right at any time to present grievances to their employer 


and to have such grievances adjusted, without the inter¬ 
vention of the bargaining representative, as long as the 
adjustment is not inconsistent with the terms of a collec¬ 
tive-bargaining contract or agreement then in effect: Pro¬ 
vided further, That the bargaining representative has 
been given opportunity to be present at such adjustment. 

Sec. 9. (c)(3) Xo election shall be directed in any 
bargaining unit or any subdivision within which, in the 
preceding twelve-month period, a valid election shall have 
been held. Employees on strike who are not entitled to 
reinstatement shall not be eligible to vote. In any election 
where none of the choices on the ballot receives a majority, 
a run-off shall be conducted, the ballot providing for a 
selection between the two choices receiving the largest and 
second largest number of valid votes cast in the election. 

Sec. 10. (f) Any person aggrieved by a final order 
of the Board granting or denying in whole or in part the 
relief sought may obtain a review of such order in any 
circuit court of appeals of the United States in the circuit 
wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides or 
transacts business, or in the United States Court of 
Appeals for the District of Columbia, by filing in such 
court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall 
be forthwith served upon the Board, and thereupon the 
aggrieved party shall file in the court a transcript of the 
entire record in the proceeding, certified by the Board, in¬ 
cluding the pleading and testimony upon which the order 
complained of was entered, and the findings and order of 
the Board. Upon such filing, the court shall proceed in 
the same manner as in the case of an application by the 
Board under subsection (e), and shall have the same ex¬ 
clusive jurisdiction to grant to the Board such temporary 
relief or restraining order as it deems just and proper, and 
in like manner to make and enter a decree enforcing, modi¬ 
fying, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board: the findings of the 
Board with respect to questions of fact it supported by 
substantial evidence on the record considered as a whole 
shall in like manner be conclusive. 
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RULES AND REGULATIONS 
National Labor Relations Board 

Section 102.61 Election, procedure; tally of ballots; ob¬ 
jections; certification by regional director; report on 
challenged ballots; report on objections; exceptions; action 
of the Board; hearing . —Unless otherwise directed by the 
Board, all elections shall he conducted under the super¬ 
vision of the regional director in whose region the pro¬ 
ceeding is pending. All elections shall be by secret ballot. 
Whenever two or more labor organizations are included 
as choices in an election, either participant may, upon its 
prompt request to, and approval thereof by, the regional 
director, whose decision shall be final, have its name re¬ 
moved from the ballot. Any party may be represented 
by observers of his own selection, subject to such limita¬ 
tions as the regional director may prescribe. Any party 
and Board agents may challenge, for good cause, the 
eligibility of any person to participate in the election. The 
ballots of such challenged persons shall be impounded. 
Upon the conclusion of the election, the regional director 
shall cause to be furnished to the parties a tally of the 
ballots. Within 5 days after the tally of ballots has been 
furnished, any party may file with the regional director 
four copies of objections to the conduct of the election 
or conduct affecting the results of the election, which shall 
contain a short statement of the reasons therefor. Such 
filing must be timely whether or not the challenged ballots 
are sufficient in number to affect the results of the election. 
Copies of such objections shall immediately be served upon 
each of the other parties by the party filing them, and 
proof of service shall be made. 

If no objections are filed within the time set forth above, 
if the challenged ballots are insufficient in number to affect 
the result of the election, and if no runoff election is to be 
held pursuant to section 102.62, the regional director shall 
forthwith issue to the parties a certification of the results 
of the election, including certification of representatives 
where appropriate, with the same force and effect as if 
issued by the Board, and the proceeding will thereupon be 
closed. 

If objections are filed to the conduct of the election or 
conduct affecting the result of the election, or if the chal- 
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lenged ballots are sufficient in number to affect the result 
of the election, the regional director shall investigate such 
objections, challenges, or both, and shall prepare and cause 
to be served upon the parties a report on challenged 
ballots, objections, or both, including his recommendations, 
which report, together with the tally of ballots, he shall 
forward to the Board in Washington, D. C. Within 10 
days from the date of issuance of the report on challenged 
ballots, objections, or both, any party may file with the 
Board in Washington, D. C., seven copies of exceptions to 
such report. Immediately upon the filing of such exceptions, 
the party filing the same shall serve a copy thereof upon 
each of the other parties, and shall file a copy with the 
regional director. Proof of service shall be made to the 
Board. If no exceptions are filed to such report the Board, 
upon the expiration of the period for filing such exceptions, 
may decide the matter forthwith upon the record, or may 
make disposition of the case. 

The report on challenged ballots may be consolidated 
with the report on objections in appropriate cases. 

If exceptions are filed, either to the report on challenged 
ballots, objections, or both if it be a consolidated report, 
and it appears to the Board that such exceptions do not 
raise substantial and material issues with respect to the 
conduct or results of the election, the Board may decide 
the matter forthwith upon the record, or may make other 
disposition of the case. If it appears to the Board that such 
exceptions raise substantial and material factual issues, the 
Board may direct the regional director or other agent of 
the Board to issue and cause to be served upon the parties, 
a notice of hearing on said exceptions before a hearing 
officer. The hearing shall be conducted in accordance with 
the provisions of sections 102.56, 102.57, and 102.5S, inso¬ 
far as applicable. Upon the close of the hearing, the agent 
conducting the hearing, if directed by the Board, shall pre¬ 
pare and cause to be served upon the parties a report re¬ 
solving questions of credibility, and containing findings 
of fact and recommendations to the Board, as to the dis¬ 
position of the challenges or objections, or both, if it be 
a consolidated report. The agent conducting the hearing 
shall forward to the Board in Washington, D. C.. the notice 
of hearing, motions, rulings, orders, stenographic report 
of the hearing, stipulations, exceptions, documentary evi- 
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deuce, all of which, together with the objection to the con¬ 
duct of the election or conduct affecting: the results of the 
election, the report on such objections, the report on chal¬ 
lenged ballots, and exceptions to the report on objections 
or the report on challenged ballots, and the record pre¬ 
viously made, together with his report, if any, shall consti¬ 
tute the record in the case. In anv case in which the Board 

* 

has directed that a report be prepared and served, any 
party may within 10 days from the date of issuance of the 
report on challenged ballots, objections, or both, file with 
the Board in "Washington, D. C., seven copies of exceptions 
to such report. Immediately upon the filing of such excep¬ 
tions, the party filing the same shall serve a copy thereof 
upon each of the other parties, and shall file a copy with 
the regional director. Proof of service shall be made to 
the Board. If no exceptions are filed to such report the 
Board, upon the expiration of the period for filing such ex¬ 
ceptions. may decide the matter forthwith upon the record, 
or may make other disposition of the case. The Board 
shall thereupon proceed pursuant to section 102.60. 

In any such case in which the Board upon a ruling on 
challenged ballots, has directed the regional director to 
open and count such ballots and to issue a revised tally of 
ballots, and no objection to such revised tallv is filed bv 
any party within 3 days after the revised tally of ballots 
has been furnished, the regional director shall forthwith 
issue to the parties certification of the results of the 
election, including certification of representatives where 
appropriate, with the same force and effect as if issued 
by the Board. The proceeding shall thereupon be closed. 

STATEMENTS OF PROCEDURE 
National Labor Relations Board 

Sec. 101.1S. (b) The consent election agreement fol¬ 
lowed by a Board determination provides that disputed 
matters following the agreed-upon election, if determina¬ 
tive of the results, shall be the basis of a formal decision 
by the Board instead of an informal determination by the 
regional director. Thus, it is provided that the Board, 
rather than the regional director, makes the final determi¬ 
nation of questions raised concerning eligibility, challenged 
votes, and objections to the conduct of the election. Thus, 
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if challenged ballots are sufficient in number to affect the 
results of the count, the regional director conducts an in¬ 
vestigation and issues a report on the challenges instead of 
ruling thereon. Similarly, if objections to the conduct of 
the election are filed within 5 days after issuance of the 
tally of ballots, the regional director likewise conducts an 
investigation and issues a report instead of ruling upon the 
validity of the objections. In either event, the regional 
director’s report is served upon the parties, who may file 
exceptions thereto within 10 days with the Board in Wash¬ 
ington, D. C. The Board then reviews the entire record 
made and may, if a substantial issue is raised, direct a 
hearing on the challenged ballots or the objections to the 
conduct of the election. Or, the Board may, if no sub¬ 
stantial issues are raised, affirm the regional director’s 
report and take appropriate action in termination of the 
proceedings. If a hearing is held upon the challenged 
ballots or objections, all parties are heard, and, if directed 
by the Board, a report containing findings of fact and 
recommendations as to the disposition of the challenges or 
objections, or both, and resolving issues of credibility is 
issued by the hearing officer and served upon the parties, 
who may file exceptions thereto within 10 days with the 
Board in Washington, D. C. The record made on the hear¬ 
ing is reviewed by the Board with the assistance of its 
legal assistants and a final determination made thereon. 
If the objections are found to have merit, the election re¬ 
sults may be voided and a new election conducted under 
the supervision of the regional director. If the union has 
been selected as the representative, the Board or the re¬ 
gional director, as the case may be, issues its certification, 
and the proceeding is terminated. If upon a decertifica¬ 
tion or employer petition the union loses the election, the 
Board or the regional director, as the case may be, certi¬ 
fies that the union is not the chosen representative. 

Sec. 101.20. (d) The parties have the same rights, 
and the same procedure is followed, with respect to objec¬ 
tions to the conduct of the election and challenged ballots, 
as has already been described in connection with the post¬ 
election procedures in cases involving consent elections 
to be followed by Board certifications. 
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STATEMENT OF POINTS ON APPEAL 

1. The Board erred in not dismissing the complaint 
herein because of the failure of the Respondent to conduct 
hearings on the challenged ballots, as required by Section 
9(c)(3) of the National Labor Relations Act, as amended, 
and other pertinent sections of the Act and the Regulations 
of the National Labor Relations Board. 

2. That Board erred in not finding that the Petitioner 
was entitled to a hearing on the challenged ballots because 
the Petitioner had submitted prima facie evidence which 
raised substantial and material factual issues as to the 
voting eliiribilitv of the voters who were challenged and, 
therefore, the hearing was required to be held to determine 
said eligibility prior to the opening and counting of the 
ballots. 

3. The Board erred in overruling challenges of the Pe¬ 
titioner, without conducting a hearing, and in opening and 
counting the ballots, all of which was in excess of Respond¬ 
ent’s statutorv authoritv. 

* * 

4. The Board erred in finding that the Petitioner must 
take affirmative action to discharge, refuse to reinstate, or 
replace strikers prior to an election before the ballots in 
controversy could be validly challenged in said election. 

5. The Board erred in its interpretation of Section 9(c) 
(3) of the National Labor Relations Act, as amended. 

6. The Board erred in holding that the Petitioner’s fail¬ 
ure to take affirmative action by way of discharge, refusal 
to reinstate or replace challenged misconduct strikers prior 
to the election left the misconduct strikers’ voting elgibil- 
ity unimpaired. 

7. The Board erred in failing to find that the Petitioner 
had committed no unfair labor practice within the meaning 
of the National Labor Relations Act, as amended. 

S. The Order of the Board is unlawful in its certification 
of the Union and in respect to the notice which it directed 
petitioner to post. 
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SUMMARY OF ARGUMENT 

The main problem involved in this case concerns the 
meaning of the sentence “Employees on strike who are 
not entitled to reinstatement shall not be eligible to vote” 
which is contained in Section 9(c) (3) of the National Labor 
Relations Act, as amended, (infra p. 5). Petitioner, a 
company which manufactures hosiery, became involved in 
a strike of a group of its employees which originated prior 
to any demand for union representation or for economic ad¬ 
vantages. Thereafter, while the strike was still current, 
the American Federation of Hosiery Workers, AFL, pe¬ 
titioned the National Labor Relations Board for certifica¬ 
tion to represent the employees and an election was held. 
Between the time that the strike began and the date of the 
election numerous instances of strike misconduct on the 
part of the strikers took place. These persons made no 
application for reinstatement prior to the election and on 
that day appeared at the polling place to vote. Petitioner 
challenged enough ballots on the grounds of strike mis¬ 
conduct to affect the outcome of the election. Evidence, 
which is conceded by the General Counsel to be sufficient 
to show a prima facie case of strike misconduct, was sub¬ 
mitted to the Board Investigator. Petitioner had not re¬ 
placed, discharged, or denied reinstatement to any of these 
persons at the date of the election. 

The National Labor Relations Board erroneously over¬ 
ruled these challenges without granting to the Petitioner a 
hearing, on the ground that the employer was compelled 
to take affirmative action against the employees by either 
permanently replacing them, denying them reinstatement, 
or discharging them prior to the election. The particular 
Section of the Act 9(c)(3) means that a striker who en¬ 
gages in strike misconduct is not entitled to reinstatement 
and, consequently, not entitled to vote, if challenged. Many 
cases have held that strikers who engage in misconduct are 
not eligible for the protection of the Act. International 
Nickel Co., Inc., 77 NLRB 286; Standard Oil of California 
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(El Segundo Refinery), 91 XLRB 1540; Fansteel Metal¬ 
lurgical Corp., (1939) 306 U. S. 240, 257-25S, 59 S. Ct. 
490, 49 1 . 

The literal meaning of the words of the particular sen¬ 
tence involved are clear. It was the purpose and intent of 
the entire Act to eliminate industrial strife and this par¬ 
ticular sentence intended to limit eligible voters to those 
employees who had not forfeited their rights to reinstate¬ 
ment. There is nothing in the Legislative Historv of the 
Act to sustain any other position. 

The pertinent Rules and Regulations of the National 
Labor Relations Board (infra p. 6) and the Statements 
of Procedure (infra p. S) contemplate a full hearing on 
strikers eligibility to vote where substantial and material 
factual issues are presented in support of the challenging 
of ballots. Consequently. Petitioner should have been 
granted a hearing by the Board concerning the challenged 
voters strike misconduct, prior to the opening and counting 
of the ballots. Therefore, the certification made in this 
case is invalid and Petitioner is not guiltv of an unfair la- 
bor practice by reason of its refusal to negotiate with the 
union designated by this erroneous action of the Board. 

ARGUMENT 

I. 

Section 9(c)(3) of the National Labor Relations Act. as 
Amended, Makes Ineligible to Vote an Employee Who is 
on Strike and Who is Not Entitled to Reinstatement. An 
Employee is Not Entitled to Reinstatement if He Has En¬ 
gaged in Strike Misconduct. 

In this case a group of employees of the Petitioner went 
on strike on March 4, 1952, without making any demands 
upon the Petitioner, either for union representation or 
for economic advantages. A short time thereafter, on, to 
wit, March 12, 1952, the American Federation of Hosiery 
Workers, AFL, approached the Petitioner with a demand 
that the Petitioner bargain collectively with it as the rep- 



13 


resentative of the employees. At that time, there had been 
no election or certification of any Union to represent said 
employees. The Petitioner rejected this request and the 
strike and picketing:, some of which was unlawful, continued 
until the date of election on, to wit, June 25, 1952. Many 
of said strikers performed acts of strike misconduct which 
rendered them not entitled to reinstatement. Prior to the 
time of the election, none of these persons had made ap¬ 
plication to the Petitioner for reinstatement. Some of 
said strikers had obtained permanent employment else¬ 
where. The Petitioner had not, prior to the election, taken 
any discharge action. At the time of the election, Peti¬ 
tioner challenged the votes of certain of the strikers on the 
ground of strike misconduct and/or on the ground that they 
had obtained permanent employment elsewhere. 

The Board in considering these challenges originally, 
by its Order of October 2, 1952, (J.A. 5-6) ordered a hear¬ 
ing on all votes challenged on the grounds of strike mis¬ 
conduct and/or the obtainment of permanent employ¬ 
ment elsewhere. Thereafter, pursuant to a “Motion to 
Amend Order Directing Hearing on Challenged Ballots’’ 
filed by the Union, the Board reversed its position and over¬ 
ruled the challenges on the grounds of strike misconduct, 
by an interpretation of Section 9 (c)(3) of the National 
Labor Relations Act, as amended, wherein the Board stated 
that an employer must take affirmative action to permanent¬ 
ly replace, discharge, or deny reinstatement to the alleged 
guilty voters, before their ballots can be validly challenged. 
It is significant that in this same order a hearing was di¬ 
rected as to certain employees whose votes had been chal¬ 
lenged on the grounds that they had obtained permanent 
employment elsewhere. Counsel for the Board has con¬ 
ceded that the exhibits which Petitioner attached to its 
Answer to the Complaint of the Board, established a suf¬ 
ficient showing of strike misconduct on the part of each of 
the challenged voters to warrant a hearing on the merits, 
assuming the Board’s ruling was erroneous. (J.A. 11) 
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Petitioner submits that the Board arrived at a conclusion 
as to the meaning of Section 9 (c) (3) of the National La¬ 
bor Relations Act, as amended, which was totally unwar¬ 
ranted by the language of said section. This portion of 
the Act states: 

“(3) No election shall be directed in any bargaining 
unit or any subdivision within which, in the preceding 
twelve month period, a valid election shall have been 
held. Employees on strike who are not entitled to re¬ 
instatement shall not he eligible to vote. In any elec¬ 
tion where none of the choices on the ballot receives 
a majority, a run-off shall be conducted, the ballot pro¬ 
viding for a selection between the two choices receiving 
the largest and second largest number of valid votes 
cast in the election.” (Italics supplied) 

The foregoing is the section of the Act that the Board 
interprets to mean that an employer must have taken af¬ 
firmative action to discharge, refuse reinstatement, or per¬ 
manently replace the challenged voters before the election 
date in order to be able to challenge the individual’s ballot. 

To bolster its position the Board also claims to have sup¬ 
port by reason of Section 2(3) of the Act, which states in 
full text, as follows: 

“(3) The term ‘employee’ shall include any employee, 
and shall not be limited to the employees of a particular 
employer, unless the Act explicitly states otherwise, 
and shall include any individual whose work has ceased 
as a consequence of, or in connection with, any current 
labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and sub¬ 
stantially equivalent employment, but shall not include 
any individual employed as an agricultural laborer, 
or in the domestic service of any family or person at 
his home, or any individual employed by his parent or 
spouse, or any individual employed as a supervisor, 
or any individual employed by an employer subject to 
the Railway Labor Act, as amended from time to time, 


or by any other person who is not an employer as 
herein defined.” 

A number of Court and Board decisions have held that 
strikers, who have engaged in unprotected conduct and have 
been discharged or denied reinstatement by the employer, 
are not entitled to an order of reinstatement. Deena Art- 
ware, Inc., 86 NLRB 732, enforced as modified, 6th Circuit 
198 F. 2d 645; International Nickel Co., Inc., 77 NLRB 286; 
Standard Oil of California (El Segundo Refinery), 91 
NLRB 1540; NLRB v. Fansteel Metallurgical Corp., (1939) 
306 IT. S. 240, 257-25S, 59 S. Ct. 490, 497 ; 83 L. Ed. 267, 123 
ARL 599. 

In Victor Products Corporation v. NLRB (U. S. Court 
of Appeals for the District of Columbia Circuit, Case No. 
11510, decided July 16, 1953,) this Court stated: 

“The law which protects proper union activity there¬ 
fore protects peaceful picketing, but does not protect 
striking employees who forcibly debar other employees 
from entering the place of employment.” 

Also see NLRB vs. Perfect Circle Company 162 Fed, 2d 
566, 7th Cir., (1947); W. T. Rawleigh Company vs. NLRB, 
190 Fed. 2d, 832; 7th Cir., (1951); NLRB Vs. Fansteel 
Corp. 306 U. S. 240, 83 L. Ed. 627, 59 S. Ct. 490, (1939). 

As was pointed out by the Court in the Rubin Bros, case 
203 F. 2d 486, (1953), at page 48S: 

“If anything is settled in labor law under the Act, 
we think it is that membership in a union does not 
guarantee the member against discharge as such. It 
affords protection against discharge only where it is 
established that the discharge is because of union as- 
tivitv.” 

Again quoting from the Rubin Brothers case at page 
488, we find that “Having voluntarily left Petitioner’s 
employ to go on strike,” the employee “had the right, and 
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only the right , if she applied before she was replaced, not 
to be refused reinstatement merely because she had irone 
out on strike or for any other union activity.” (Emphasis 
supplied). So it is that an employee does not have an 
absolute right to reinstatement. All that the employee 
does have is the right to apply for reinstatement, which 
right mav not be destroyed bv a discriminatory refusal 
to reinstate. 

This case makes it perfectly clear that the employee does 
not have the right to be discharged. Thus the discharge 
right, subject to the protective words of the Act, is re¬ 
served to the employer. In the instant case, the only affirm¬ 
ative action available to the employer was discharge be¬ 
cause there was no request for reinstatement. When the 
Board undertakes to force the exercise of the right of dis¬ 
charge, whom is the Board representing? Certainly, it 
can not be the employee. Likewise, it cannot be the Peti¬ 
tioner for nowhere does the Act give to the Board authority 
to force an employer to exercise any of its rights. 

In the case of XLRB vs. Fansteel Metallurgical Corpora¬ 
tion, 306 U. S. 240, 257-258, 59 S. Ct. 490, 497, 83 L. Ed. 
627, 123 ALB 599, the Court in dealing with the discharge 
of employees engaged in a sit down strike said: 

“There is not a line in the statute to warrant the con¬ 
clusion that it is any part of the policies of the Act 
to encourage employees to resort to force and violence 
in defiance of the law of the land. On the contrary, 
the purpose of the Act is to promote peaceful settle¬ 
ment of disputes by providing legal remedies for the 
invasion of the employees rights. Elections may be 
ordered to decide what representatives are desired by 
a majority of employees in appropriate units as de¬ 
termined by the Board. To secure the prevention of 
unfair labor practices by employers, complaints may 
be filed and heard and orders made. The affirmative 
action that is authorized is to make these remedies 
effective in the redress of employees rights, to assure 
them self organization and freedom in representa¬ 
tion, not to license them to commit tortious acts or 


to protect them from the appropriate consequences of 
unlawful conduct. We are of the opinion that to pro¬ 
vide for the reinstatement or reemployment of em¬ 
ployees guilty of the acts which the Board finds to 
have been committed in this instance would not onlv 
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not effectuate any policy of the Act but would directly 
tend to make abortive its plan for peaceable pro¬ 
cedure.” 

In Maryland Drydock Company vs. NLRB, 4th Circuit, 
1S3 F. 2d p. 538 (1950) the Court said on page 540: 

“This Court has repeatedly held it not to be an unfair 
labor practice to discharge employees who have been 
guilty of violence or of unlawful interference with 
company property. ’ ’ 

In the case of National Labor Relations Board vs. Ohio 
Calcium Company, 6th Circuit, (1943), 133 F. 2d 721, the 
employer had been negotiating with the Union concerning 
certain terms of employment and working conditions. Be¬ 
cause the employer would not agree to certain demands of 
the Union a strike was called. The ordinary complement 
of the plant was approximately fifty men. During the 
course of the strike much violence took place. Finally, the 
Union voluntarily called off the strike and made an offer 
for the employees to return to work. The employer did 
not take back the employees and thereafter refused to bar¬ 
gain with the particular Union on the ground that, since 
the majority of the former employees were those persons 
who elected the Union and they were no longer employed in 
the plant, the previous certification of the particular Union 
was no longer effective since it was not the choice of the em¬ 
ployer’s then present employees. The Court sustained the 
position of the company and said at page 728: 

“Viewing the evidence in the light most favorable to 
the Board’s decision and all reasonable inferences to 
be drawn therefrom, we are of the opinion that all of 
the respondent’s striking employees except Perry 
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Willis terminated their employee-employer relation¬ 
ship by reason of their lawlessness during the progress 
of the strike .” (Italics supplied) 

The Court further said, also at page 72S, 

“The Board’s finding that at all times since February 
1938, United Brick and Clay Workers of America, Lo¬ 
cal 699, has been the duly designated representative of 
respondent’s employees must be rejected due to the 
valid change in the situation by reason of the termi¬ 
nation of the employer-employee relationship as above 
stated. The filling of the positions of the striking em¬ 
ployees, with new ones removes any basis for a con¬ 
clusion that after the resumption of work Local 669 was 
the choice of a majority of respondent’s employees for 
the purpose of collective bargaining.” 

The above case was, of course, decided before Section 9 
(c)(3) was enacted in its present form. However, the Act 
was not changed in any manner, by amendment, which 
would invalidate this decision of the Court concerning the 
two points mentioned above. 

In the case of National Labor Relations Board vs. Kelco 
Corporation, 4th Circuit, (1949) ITS 2d 57S the Court said 
at page 5S1: 

“In Southern Steamship Company vs. NLRB, 316 U. S. 
31,62 S. Ct. SS6, S94, S6 L. Ed. 1246 there was no show¬ 
ing that any of the seamen who had engaged in unlaw¬ 
ful conduct had been convicted of crime: the Supreme 
Court nevertheless reversed an order directing their 
reinstatement saying: ‘Sec. 10(c) of the National Labor 
Relations Act, 29 USCA Sec. 160(c) permits the Board 
to require an employer who has committed an unfair 
labor practice to take ‘such affirmative action includ¬ 
ing reinstatement of employees * * * as will effectuate 
the policies of the Act.’ This authorization is of con¬ 
siderable breadth, and the Courts may not lightly dis¬ 
turb the Board’s choice of remedies. But it is also true 
that this discretion has its limits, and we have already 
begun to define them * * 
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Again on page 5S1 the Court said: 

“The rule seems well settled that serious acts of vio¬ 
lence on the part of striking employees should bar them 
of reinstatement, whether they have been prosecuted 
therefor or not. * * * 

In Wilson & Co., Inc. vs. National Labor Relations Board, 
7th Circuit (1941), 120 F. 2d 913 the Court said at page 
924, inter alia: 

“We concede, without reservation, the right of em¬ 
ployees to strike. Such right is theirs either for good 
cause or no cause. A strike, however, must be con¬ 
ducted in a lawful manner. When so conducted, the 
striker retains his status as an employee and is pro¬ 
tected by the Act. When unprovoked violence is re¬ 
sorted to, however, the striker, as held in the Fansteel 
case, is no longer protected, and what he thereafter 
obtains from the employer must be at the latter’s dis¬ 
cretion. It therefore appears that there is little, if any, 
room for argument but that petitioner was within its 
rights in its position that it be accorded the privilege 
of selecting from those guilty of violence, the ones 
which it would reinstate.” 

On this same page the Court said, inter alia: 

“It is claimed Petitioner refused to identify those of 
the Union Members it might deem objectionable, and 
its admission that some of them ‘might be officials or 
otherwise prominent in the union.’ We do not believe 
Petitioner was required to name such persons in ad¬ 
vance. That was a bridge to cross when application for 
reinstatement was made. * * *” (Italics supplied) 

In the case of Standard Lime and Stone Co. vs. National 
Labor Relations Board, 4th Circuit, (193S), 97 Fed. 2d 531 
the Court sa'd at page 535, inter alia: 

“The right of an employer to discharge or to refuse to 
reinstate a man who has committed a crime which en¬ 
dangers the safety of his fellow workers for the integ¬ 
rity of the plant cannot be succesfully challenged. The 
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statute does not purport to destroy this right, or con¬ 
template that an employer must continue to employ or 
to treat as employees men who have engaged in unlaw¬ 
ful conduct of this character. Nor would such an in¬ 
terpretation effectuate the policies of an act designed 
to remove the sources of industrial strife by encour¬ 
aging freindly adjustment of industrial disputes.” 

Further the Court said, at page 536: 

“The only charge against the Company was its failure 
after the enactment to continue to bargain collectively 
in response to the Union's request of July 15th; but 
before this request was made, the acts of violence and 
breaches of the criminal law instigated bv officials of 
the Union had taken place. The Union was therefore 
no longer entitled to recognition since it could no longer 
speak for a majority of the men whom the Company 
was required to recognize as its employees for the pur¬ 
pose of collective bargaining.” 

Although this ease was decided immediately after the 
effective date of the first National Labor Relations Act, the 
terms of the present Act, as amended, have not changed 
this particular situation. Petitioner contends that the doc¬ 
trines enunciated in this opinion are still valid and that 
all of the decisions support Petitioner’s contention of the 
true meaning and interpretation of the Act in its present 
form. 

TVe have before us in the instant case a situation which 
appears not to have a parallel, by way of decision, in the 
United States Circuit Courts of Appeals or the Supreme 
Court of the United States. 

The problem involved is, concisely, interpretation of one 
sentence of Section 9(c) (3) of the National Labor Relations 
Act, as amended, which states: 

“Employees on strike who are not entitled to reinstate¬ 
ment shall not he eligible to vote.” * • * (Italics sup¬ 
plied) 
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It is axiomatic in the law that interpretation of language 
used, in the absence of patent ambiguities, shall be literal. 
Literal interpretation of this sentence should mean that any 
employee who is on strike and who is not entitled to rein¬ 
statement shall not he eligible to vote. (Italics supplied) 

Petitioner takes the position that this sentence means 
that any employee, or ex-emplovee, who by reason of the 
Act is not qualified for the protection of the Act, if he has 
been lawfully replaced, lawfully discharged, or is subject 
to denial of reinstatement by reason of unlawful strike 
activity is ineligible to participate in an election. The 
Board, in its decision, (J.A. 34-43) has attempted to read 
into the law and the decisions more than their logical in¬ 
terpretation. 

Petitioner thinks that the best illustration of its position 
is embodied in a consideration of the ‘‘replacement” theory. 
An economic striker can be replaced by a permanent em¬ 
ployee to take over the same job and thereafter said eco¬ 
nomic striker cannot vote, but the replacement can. This, 
in and of itself, is a clear cut situation. "Would the Board 
have ordered hearings to determine voting eligibility if 
votes had been challenged for this reason? 

Certain voters in this case were challenged on the ground 
that they had obtained permanent employment elsewhere. 
The Board has seen fit to order hearings on the merits as 
to whether or not these particular voters had secured per¬ 
manent employment elsewhere so as to be ineligible to par¬ 
ticipate in the election. (J.A. 32) Does this situation 
present a problem wherein the employer must take affirma¬ 
tive action? The answer obviously is that it does not. In 
other words, the employer by presenting prima facie evi¬ 
dence of permanent employment elsewhere, has raised a 
substantial and material factual issue which can only be 
determined by a hearing prior to the opening and counting 
of the particular ballots involved. Now the Board attempts 
by administrative fiat to impose an entirely different rule 
as to persons ineligible to vote, because they have engaged 
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in strike misconduct, on the grounds that the employer 
must have taken affirmative action to permanently replace, 
discharge, or deny reinstatement, to the particular persons 
involved prior to the election date. (J.A. 40) Whence 
flows such authority? 

Since the Board has seen fit to order hearings on the 
question of whether or not an employee, or an alleged em¬ 
ployee, has obtained permanent employment elsewhere is 
it not equally logical to arrive at the conclusion that an 
employer who alleges that an employee has engaged in 
strike misconduct, is entitled to a hearing, if he presents 
prima facie evidence of such misconduct, before the open¬ 
ing and the counting of the particular employee’s ballot? 


II. 

The Purpose and Intent of the National Labor Relations Act. 
as Amended, is to Limit the Eligible Voters in a Union 
Representation Election to Those Employees Who Have 
Not Forfeited Their Rights to Reinstatement. 

Petitioner believes that the words and language used in 
the particular section, 9 (c) (3) here involved, and other 
related parts of the Act and Rules of the National Labor 
Relations Board, sustain its position that strikers who par¬ 
ticipate in strike misconduct are ineligible to vote in a rep¬ 
resentation election. However, the Board, has decided to 
read into this particular part of the Act, an interpretation 
which petitioner believes is erroneous. Careful study of 
all pertinent evidences of legislative intent on this partic¬ 
ular section of the Act is not helpful to resolve the prob¬ 
lem here presented. There was no discussion of a situation 
where voters would be challenged on the grounds of strike 
misconduct which would make them ineligible for reinstate¬ 
ment. 

The Legislative History of the clause that “employees 
on strike who are not entitled to reinstatement shall not 
be eligible to vote” is brief but fairly revealing. 
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H. R. 3020 (Legislative History Labor Management Rela¬ 
tions Act, 1947, Volume 1) page 58, did not contain the sen¬ 
tence. It appeared first in the Senate version of the Bill. 
It then read, ‘‘Employees on strike who are not entitled 
to reinstatement shall not be eligible to vote unless such 
strike involves an unfair labor practice on the part of the 
employer. ’ ’ 

In House Report No. 245 of H. R. 3030 (Legislative His¬ 
tory Labor Management Relations Act, Volume 1), page 303 
it is stated that “the purpose of the whole clause is to pre¬ 
vent a man’s losing his job when he engages in a laicful 
strike.” (Italics supplied.) It is pertinent to note here 
that the purpose was not declared to be the protection of 
unlawful conduct. It may very well be that during a law¬ 
ful strike (as in the instant case) an employee may be guilty 
of unlawful conduct. Certainly it can not be seriously con¬ 
tended that the purpose of this clause is to protect such 
unlawful conduct. 

Senate Majority Report No. 105 on Senate Bill 1126 (Leg¬ 
islative History of the National Labor Management Rela¬ 
tions Act, 1947 Volume 1) p. 431 states that 

“It appears clear that a striker having no right to 
replacement (sic) should not have a voice in the selec¬ 
tion of a bargaining representative and the Committee 
bill so provides.” 

The Senate Minority Report No. 105, part 2 on S. 1126 
(Legislative History of Labor Management Relations Act, 
1947, Volume 1), p. 472, in commenting on Section 9 (c) (3) 
states: 

“This restriction is not conditioned upon replacement 
or an offer of reinstatement by the emloyer. It is auto¬ 
matic.” 

In the Congressional Record, Senate, for April 23, 1947, 
page 3954, (Legislative History of Labor Management Re¬ 
lations Act, Volume 2, p. 1014) the author of the Senate 
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version, Mr. Taft, is quoted as follows: “The Bill provides 
that in elections, one shall not have the right to vote if he 
has no right to be reinstated in his employment. * * *” 
Again, it is pertinent to point out that Senator Taft ex¬ 
plained that the right to vote was not open to an employee 
if he has “no right to be reinstated”. It will require a con¬ 
strained construction to interpret such plain language as 
meaning, as the Board contends, that an employee on 
strike is eligible to vote except and unless he has been dis¬ 
charged or refused reinstatement. The Board, in sub¬ 
stance, is rephrasing Senator Taft’s statement to read that 
one shall have the right to vote unless he has been dis¬ 
charged or denied reinstatement. The Board veers away 
very carefully from Senator Taft’s phrase of “right to be 
reinstated in his employment.” 

Considering these statements, it is clear that there was 
an absence of the consideration of the question involved 
in this case. Nowhere in the discussion, bills, etc., of the 
House of Representatives and the United States Senate is 
there any contemplation of the situation of a striker who 
engages in strike misconduct attempting to vote in a rep¬ 
resentation election which is held during the continuance 
of the particular strike in which the misconduct took place. 
Consequently, Petitioner contends that any interpretation 
of the meaning of the Act should be predicated upon the 
literal meaning of the words used in Section 9(c)(3) and 
be consistent with existing Court and Board decisions on 
strike misconduct which places particular individuals, be¬ 
cause of their activity, outside of the protection afforded 
by the National Labor Relations Act, as amended. 

An employer has the right to discharge or to refuse to 
reinstate employees who, during a strike, have engaged or 
participated in conduct not protected by the Act or who 
have “obtained any other regular and substantially equiva¬ 
lent employment.” (Section 2(3) of the Act.) (Infra p. 4) 
More specifically, the Petitioner takes the position that its 
striking employees who engaged in strike misconduct for- 
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feited their right to reinstatement and thus became in¬ 
eligible to vote. Likewise, as to employees who had obtained 
other regular and substantially equivalent employment. 

The determination of an employee’s eligibility to vote is 
not, as the Board contends, conditioned upon affirmative 
action by the employer. That this is so is self-evident from 
the inherent fact that no act of any employer can be or be¬ 
come the determinant of an employee’s entitlement to re¬ 
instatement. Were it otherwise, any employer by a dis¬ 
charge or a refusal to reinstate could destrov the right to 
vote by merely taking either of those affirmative actions. 
No act of an employer can divest an employee of the right 
to reinstatement and the companion right of eligibility to 
vote. 

Assuming, arguendo, that an employer must take affirma¬ 
tive action, the question presents itself as to which of the 
available alternatives the employer must choose. 

The right to discharge belongs to the employer. The right 
to refuse to reinstate also belongs to the employer. These 
rights may not be cut down or infringed upon by arbitrary 
administrative action. In the exercise of its right to dis¬ 
charge, the employer has the initiative. In the exercise of 
its right, to refuse to reinstate, the employer does not have 
the initiative. That lies with the employee. To require that 
the employer take affirmative action to exercise either of 
its rights is to encroach upon those rights and amounts to 
administrative coercion. Whence does the Board derive 
such power? 

Assuming, further, that the Board may require the em¬ 
ployer to take affirmative action and that the employer 
complies, the action is vain because such action is not, and 
from the nature of the situation cannot be, the determining 
factor of eligibility. If the employer improperly discharges, 
the eligibility of the voter is in nowise impaired. Likewise, 
if the employer improperly declines to reinstate, the eligi¬ 
bility of the voter remains untarnished. What authoritv 
does the Board have to circumvent the elementary rule that 
the law does not require the doing of a vain thing? 
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Still assuming, arguendo, that the Board may compel an 
employer to exercise one of its two rights of discharge or 
refusal to reinstate, which of these rights must the em¬ 
ployer exercise ? Must the employer discharge or must the 
employer decline to reinstate? 

If the employer must decline to reinstate, how may that 
right be exercised in the absence of an application for re¬ 
instatement If the empoylee fails to make application for 
reinstatement, how may the employer decline reinstate¬ 
ment? In the instant ease, it is a matter of stipulation 
that “no request seeking reinstatement was made by any 
of the aforesaid * * * employees prior to the time of the 
aforesaid election.” (Union's “Motion to Amend Order 
Directing Hearing on Challenged Ballots,” Paragraph 5) 
(J.A. 6)' 

So. the ony affirmative action open to the Petitioner was 
the exercise of its right of discharge, a right which is ex¬ 
clusive to the employer and in which the employee has no 
share. The right of discharge is absolute, subject only to 
the requirement that it be not exercised because of union 
activity. The Board has no power to compel the exercise of 
this right. Further, the idea that the Board may require 
an employer to discharge an employee is repugnant to the 
declared purpose and policy of the Act. (Labor Manage¬ 
ment Relations Act of 1947, as amended by Public Law 
1S9. 195, Section 1(b).) 

The employer, for many legitimate reasons, may not de¬ 
sire to exercise its right of discharge. For instance, 
rather than subject itself to possible unfair labor practice 
charges in connection with numerous discharges, the em¬ 
ployer may prefer to exercise his right of refusing to 
reinstate. He may have chosen to exercise this preroga¬ 
tive, for example, in order to ascertain who among his 
employees actually desired to come back to work. He may 
have theorized that to discharge all was to invite action 
by a larger number than might be involved were he merely 
to refuse reinstatement to such group as might eventually 


apply for reinstatement. To attempt to require that Peti¬ 
tioner yield this alternative right is to indulge in admin- 
istrative coercion for which there is no lawful authority 
expressly or impliedly conferred by the Act. 

If the employer elects, as lawfully he may, to rely upon 
his right of refusal to reinstate and exercises that right in 
connection with applications made after certification, will 
the challenges, timely made, then be sustained? Or is there 
some time element that enters into the Board’s formula? 
When does the Board contend that the election to refuse to 
reinstate must be made? 

If the employer has reason to believe that certain 
strikers who are conscious of their activities in the unpro¬ 
tected area (for instance, such as those who were convicted 
of assaulting a fellow employee who was attempting law¬ 
fully to go to his employment on the company premises), 
may exercise their right of failing to apply for reinstate¬ 
ment, is it the Board’s contention that the Petitioner must 
nevertheless go through the process of discharge? If this 
is not the Board’s contention, what affirmative action is 
open to the Petitioner? 

Assuming, arguendo, that eligibility does depend upon 
the affirmative action of discharge or refusal to reinstate, 
what happens in the following situation? Seven o’clock 
is the hour designated for opening the polls. The com¬ 
pany’s plant has been designated as the place for voting. 
At six fifty-five, a non-striking employee, endeavoring to 
enter the plant to take up his work, is assaulted by a strik¬ 
ing employee, is rendered unconscious and forthwith hos¬ 
pitalized. A non-supervisory employee witnesses the 
incident and reports it to the company election observer, 
who has no discharge authority, just as the polls are 
opened. Simultaneously, the striking employee presents 
himself, requests a ballot, is challenged by the company 
observer and is permitted to vote, subject to the challenge. 

Because the company has neither discharged nor refused 


to reinstate the striking employee in the example just given, 
the Board contends that the striking employee is eligible 
to vote and that his vote must be counted without any hear¬ 
ing to determine whether he, at the time of voting, was 
entitled to reinstatement. The Petitioner contends other¬ 
wise. 

Be it recalled at this point that all the Petitioner in the 
instant case has requested is that there be a hearing by the 
Board to determine the eligibility of employees on strike 
who, according to the Petitioner’s contention, are not 
entitled to reinstatement. Assume that such a hearing had 
been held, as the Board originally ordered, and the Board 
had found that certain employees had engaged in unpro¬ 
tected activity which would justify discharge or refusal to 
reinstate. This would have been tantamount to finding 
that those certain employees on strike were not entitled 
to reinstatement, in which event they would not have been 
eligible to vote. 

In its “Supplemental Decision and Order” (J.A. 26) 
the Board said: 

“If this status as an employee, albeit one out on strike, 
has not ended through one of these means, (lawful dis¬ 
charge or refusal to reinstate) by the date of the 
election, the individual is entitled to cast a ballot for 
the selection of a bargaining representative, unless as 
the statute provides , he is then a striker not entitled 
to reinstatement.” (Italics supplied) 

With that statement this Petitioner agrees. It declines re¬ 
spectfully, however, to accept the Board's view that entitle¬ 
ment to reinstatement is predicated upon some affirmative 
act of the employer. The Petitioner’s position is that the 
loss of entitlement to reinstatement is occasioned by the 
unprotected conduct of the employee and that one who has 
enaged in unprotected conduct such as in the instant case 
automatically loses his entitlement to reinstatement and 
that this right may be restored only if the employer waives 
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its corresponding right of refusal to reinstate. This is 
where the Board and the Petitioner part company. 

While it is true that Section 2(3) (Infra p. 4) of the 
Act declares that “the term ‘employee’ shall include any 
employee, * * * and shall include any individual whose 
work has ceased as a consequence of, or in connection 
with, any current labor dispute, * * * and who has not 
obtained any other regular and substantially equivalent 
employment, # * *, “it is equally true that Section 9(c) 
limits the voting eligibility of “employees on strike who 
are not entitled to reinstatement.” The Act does not de¬ 
clare that the employer must take affirmative action. Had 
that been the legislative intent, it must be assumed that 
the Congress would have so expressed itself. To adopt the 
Board's requirement of affirmative action requires the 
addition of words to the Act. There is no justification for 
such addition because the words of the Act are clear, 
simple and unambiguous and must be interpreted in their 
common acceptation. Xo words of limitation circumscribe 
or modify the declaration that “employees on strike who 
are not entitled to reinstatement shall not be eligible to 
vote.” The words of limitation which the Board is in¬ 
voking come from the Board and not from the Congress. 

Xot being “entitled to reinstatement” is a condition that 
obviously must exist at the time of the balloting in order 
to render a voter ineligible. But, if at the time of voting, 
an employee on strike who has engaged in unprotected 
activity, as in the instant case, has deliberately, as properly 
he may, refrained from applying for reinstatement, may 
he thereby circumvent the requirement of eligibility? 

Assume that unprotected activity has occurred; that at 
the time of the balloting the employer, although he knows 
of the unprotected activity, does not absolutely know the 
identity of those engaging in such activity, but challenges 
all those suspect; that he subsequently comes into posses¬ 
sion of that knowledge and then discharges or refuses to 


reinstate, does that alter the fact that the employee at the 
time of balloting: was “not entitled to reinstatement’’? 

Being; “not entitled to reinstatement” is a status which, 
by his own misconduct, the striking employee creates. 
Thereafter, it does not lie within his creative power to 
change that status. He then becomes a suppliant depend¬ 
ent upon the gift of condonation—a grift which the em¬ 
ployer may graciously extend or lawfully withhold. 

If the company had had the perspicacity to have taken 
the affirmative action which the Board contends is requi¬ 
site, would the Board's present position be that the em¬ 
ployees who had been subjected to such affirmative action 
had thereby been rendered ineligible? If the Petitioner 
is to be penalized for its lack of such perspicacity, then 
the Board, Pied Piper-like, is beckoning to all future em¬ 
ployers confronted with a similar situation and suggesting 
that if they obtain the passport of “affirmative action” 
they will be permitted to enter the promised land where 
there are no unions and no Taft-Hartlev Acts. 

In the “Second Supplemental Decision and Direction” 
(J.A. 31), the following appears as footnote 3 on page 3: 

“The Supplemental Decision and Order at two points 
refers to the ‘eligibility date of the election' rather 
than the date of the election itself. For purposes of 
clarity, that Decision is herewith amended to read in 
the text following footnote 7: ‘Where no such dis¬ 
charge or denial of reinstatement takes place, how¬ 
ever, or where it occurs after the date of the election 
has passed, the individual, as an employee whose 
status has not been altered or challenged as of the 
election date, is clearly entitled to vote. Absent dis¬ 
charge or refusal of reinstatement prior to the election 
date, testimony as to activities which might have pro¬ 
vided a basis for such action on the part of the Em¬ 
ployer is clearly irrelevant and immaterial in a hear¬ 
ing on challenged ballots.’ ” (Emphasis supplied) 



Consider what the Board means by the word “or chal¬ 
lenged” above. What does it mean in the instant case? 
The status was challenged as of the election date. 

In the Supplemental Decision (J.A. 26) the Board takes 
the position that “Employees who engage in an economic 
strike retain their status as employees during the course 
of the strike, absent some affirmative action which severs 
that relationship. This severance may be accomplished 
by an act of the employee himself, by securing permanent 
employment in another job, or may be accomplished by 
the employer through a lawful discharge or refusal to re¬ 
instate the striking individuals. Finally, it mav be accom- 
plished through the direct mandate of the statute. If this 
status as an employee, albeit, one out on strike, has not 
been ended through one of these means by the date of the 
election, the individual is entitled to cast his vote for the 
selection of a bargaining representative, unless, as the 
statute provides he is then a striker not entitled to re¬ 
instatement.” (Emphasis supplied) The concluding 
“unless” portion of the preceding sentence immediately 
raises the question as to when a striker becomes “not en¬ 
titled to reinstatement.” 

The same “Supplemental Decision and Direction”, 
(J.A. 26) after quoting the Senate Committee on Labor 
and Public Welfare, contends that the sole purpose of 
9(c)(3) was to eliminate the prior Board rulings that both 
strikers and replacements could vote at Board conducted 
elections. The Supplemental Decision and Direction then 
continues: “With the intent of preventing two votes being 
cast for one job the Congress changed this rule by the 
quoted provision of 9(c)(3), and directed that strikers 
whose jobs had been permanently filled by replacements 
were ineligible to vote.” There is no language in the Act 
directing any such thing. If Congress had meant to limit 
eligibility in this fashion, it must be assumed that the con¬ 
gressional dictionary made available the necessary words 
to spell out such a restriction. 
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III. 

The Employer's Submission to the Board of Conceded Prima 
Facie Evidence of Voiers' Strike Misconduct. Which 
Raised Substantial and Material Factual Issues as to the 
Voting Eligibility of a Sufficient Number of Voters to 
Affect the Outcome of the Election, Legally Necessitates 
the Board's Holding Hearings to Determine the Question 
of Eligibility. 

Iii the agreed statement of facts which appears in the 
Joint Appendix (J.A. p. 4-12) on page 11 there appears the 
following statement: 

“Counsel for the Board, for purposes of this re¬ 
view. concede that these exhibits establish a sufficient 
showing of strike misconduct on the part of each of 
the challenged voters to warrant a hearing thereon on 
the merits, assuming the Board's ruling is erroneous.” 

Although the Board bv the agreed statement of facts 
concedes that if the Board's ruling has been erroneous 
petitioner is entitled to a hearing on the challenged ballots, 
it is felt that this Court should be apprised of the rules 
and regulations of the Board itself concerning hearings on 
challenged ballots. 

In the case of an ordinary election, Section 102.61 of the 
Rules and Regulations of the National Labor Relations 
Board (Infra p. 6) sets forth in great detail the election 
procedure, the tally of ballots, objections, certification by 
Regional Director, Report on Challenged Ballots, Report 
on Objections, Exceptions, Action of the Board, and 
Hearing. 

In paragraph 5 of this particular section (Infra p. 7) 
the Regulation states, inter alia, “If it appears to the 
Board that such exceptions raise substantial and material 
factual issues, the Board may direct the Regional Director 
or other Agent of the Board to issue and cause to be served 
upon the parties, a notice of hearing on said exceptions 
before a hearing officer.” At each and every place in the 
entire Regulation where the words “challenged ballots” 
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are used there is no limitation as to the type of challenge 
to be handled. Nowhere does there appear any statement 
limiting this regulation to the handling of challenged 
ballots on the ground the voters have been permanently 
replaced, discharged, or have obtained permanent em¬ 
ployment elsewhere. 

The National Labor Relations Board also has other gov¬ 
erning rules under the title of Statements of Procedure of 
the National Labor Relations Board. Section 101.18 
(Infra p. S) and Section 101.20 (Infra p. 9) deal with 
procedures in connection with a consent election 
agreement. 

Section 101.18 (Infra p. 8) states, inter alia, “The 
Board then reviews the entire record made and may, if a 
substantial issue is raised, direct a hearing on the chal¬ 
lenged ballots or the objections to the conduct of the elec¬ 
tion. ” 

Careful examination of this entire section reveals again 
that there is no limitation placed upon the type of 
challenged ballots which can be handled by a Board hearing. 

Petitioner believes that the original position taken by 
the Board in ordering a hearing on the challenged ballots 
by its order of October 2, 1952, (see Agreed Statement of 
Facts, J.A. p. 6) was correct. Thereafter, the Board 
reversed its position by a new order of December 12, 1952 
(J.A. p. 24-29), and ordered the Regional Director to make 
a further report. Pursuant to this direction the Regional 
Director issued his report on January 9, 1953, which was 
adopted by the Board on February 24, 1953 (J.A. 8-9), 
wherein the Board ordered the opening and counting of the 
ballots challenged on grounds of strike misconduct because 
the petitioner had taken no affirmative action at the time 
of the election to either discharge, or permanently replace, 
or deny reinstatement. It is significant to note, however, 
that a hearing was ordered as to ten ballots. Six of these 
ballots were those of individuals that the company claimed 
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had secured permanent employment elsewhere. The hear¬ 
ing was ordered because the Rgional Director had in¬ 
sufficient evidence and had found unresolved issues of fact 
and credibility which could only be resolved by a hearing. 

Petitioner takes the position that there was no justifica¬ 
tion for the action of the Board in denying to it a hearing 
as to the ballots challenged on the grounds of strike mis¬ 
conduct and that, as a matter of fact, the first position of 
the Board ordering a hearing, prior to the opening and 
counting of the ballots was correct. Further, that the pro¬ 
cedures set forth in this section of the brief concerning 
hearing on challenged ballots adequately would protect 
the rights of all parties and prevent injustices if properly 
invoked as in this case by ordering hearings on the 
challenges. 

CONCLUSION 

Petitioner submits that the Board erroneously and in 
derogation of the rights of the Petitioner refused it a 
hearing on challenged ballots: that the petitioner, in this 
particular case, did not have the burden of taking affirma¬ 
tive action against a voter before he could challenge a 
ballot on grounds of strike misconduct; that the certifica¬ 
tion of the Union was invalid; and that the Petitioner is 
not guilty of an unfair labor practice within the meaning 
and intent of the Act. For all of which the order of the 
Board must be set aside and reversed. 

Respectfully submitted, 

John R. Fitzpatrick 
Edward J. Lynch 
1406 G Street, N. W. 
Washington, D. C. 

Attorneys for Petitioner 
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United States Court of Appeals 
For the District of Columbia Circuit 
No. 12,021 

January Term, 1954 

Union Manufacturing Company, Petitioner, 

v. 

National Labor Relations Board, Respondent 

Before: Stephens, Chief Judge, and Prettyman and Dana- 
her, Circuit Judges, in Chambers. 

Filed Jan. 28,1954 

Prehearing Order 

The parties herein having appeared before this Court 
for a prehearing conference pursuant to Rule 3S(k) of this 
Court, and counsel for the parties having agreed that the 
main issue presented in the case concerns the interpreta¬ 
tion of that portion of Section 9(c)(3) of the National 
Labor Relations Act, as amended, reading as follows: 

“Employees on strike who are not entitled to reinstate¬ 
ment shall not be eligible to vote”; 

and counsel having submitted to the Court a stipulation 
and an agreed statement of the facts, in which the parties 
agree that said statement of facts, together with the 
Board’s decision and order here under review, and the 
Board’s related decisions of June 12, 1952 (Case No. 5-RC- 
1103, unreported), December 12, 1952 (same case, 101 
NLRB 1028), and February 24,1953 (same case, 102 NLRB 
1626), the Complaint and Answer, without exhibits, the 
Petition for Review and the Answer and Cross-Petition of 
the Board will constitute the Joint Appendix to be printed 
and filed pursuant to the rules of this Court; and counsel 
having indicated and agreed at the prehearing conference 
that the briefs of the parties will conform to all of the re¬ 
quirements of Rule 17 of this Court, except under the head- 
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ing “Statement of Facts” the parties will state that at the 
prehearing conference the parties submitted an agreed 
statement of facts which is printed in the joint appendix 
(the brief to cite page references where same appears in 
the joint appendix; 

Now, Therefore, on Consideration of the Foregoing, the 
Court now hereby approves the stipulation of the parties 
and the preparation of the briefs in the manner above indi¬ 
cated and approves of the hearing of the case on the joint 
appendix prepared as above indicated, and the parties are 
hereby ordered to proceed as above indicated. 

It is Furthur Ordered by the Court that this order shall 
be printed in the joint appendix, the brief of the petitioner 

> shall be filed on or before March 1,1954, respondent’s brief 
shall be filed on or before April 1,1954, and any reply brief 
shall be filed on or before April 15, 1954. 

Dated: January 28, 1954 

Per Curiam. 

Filed Jan. 28,1954 

► 

Stipulation 

It is hereby stipulated by and between the parties: 

1. That the Statement of Facts attached hereto repre¬ 
sents a complete and accurate account of the material facts 

* necessary for a determination of the issues presented on 
this review; 

1 2. That the attached Statement of Facts together with 

the Board’s decision and order here under review, and the 
Board’s related decisions of June 12, 1952 (Case No. 

w 5-RC-1103, unreported), December 12,1952 (same case, 101 
NLRB 1028), and February 24,1953 (same case, 102 NLRB 

, 1626), the Complaint and Answer, without exhibits, the 

Petition for Review and the Answer and Cross-Petition of 

* the Board will constitute the Joint Appendix to be printed 

» I and filed pursuant to the rules of this Court; 




4 


3. That either party in its brief or in oral argument may 
refer to other portions of the record on file in this Court 
which will not be printed in the Joint Appendix; it being 
understood that any such portions of the record referred 
to will be printed in a supplemental joint appendix if the 
Court at the time of argument directs same to be printed. 

John R. Fitzpatrick 
Counsel for Petitioner 

A. Norman Somers 
A. Norman Somers 
Assistant General Counsel 
National Labor Relations Board 

Washington, D. C. 

January 28, 1954 


Agreed Statement of Facts 

A. The Representation Proceeding 

On or about March 4, 1952, certain employees at peti¬ 
tioner’s Frederick, Maryland, plant began a strike which 
continued for several months, and which was not the result 
of an unfair labor practice. Eight days later, on March 12, 
the Union (American Federation of Hosiery Workers, 
AFL) requested, and was refused, recognition by the 
Company. Thereafter, on June 4, the Union filed with the 
Board a petition for certification as representative of peti¬ 
tioners employees in an appropriate unit. There were 
normally approximately 150 employees in the unit. 

Following a hearing held on June 5, the Board issued a 
Decision and Direction of Election on June 12 providing 
that an election should be held within 30 days in which all 
employees who were employed during the payroll period 
immediately preceding June 12 were to participate to de¬ 
termine whether they wished to be represented by the 


Union for purposes of collective bargaining. The Board 
further directed that “all persons hired since the com¬ 
mencement of the strike and all strikers shall be presump¬ 
tively eligible to vote, subject to challenge” and that 
“[ challenged ballots shall not be counted . . . unless they 
affect the results of the election.’’ 

On June 25, while the strike was still current at the plant, 
an election under the supervision of the Regional Director 
was conducted among the Company employees pursuant to 
the Board’s Decision and Direction. The eligibility list 
furnished by the Company for use in the election consisted 
only of the names of those who were actually on the payroll 
for the designated period. It did not contain the names 
of any strikers. The tally of ballots issued at the conclu¬ 
sion of the election disclosed that, of the 157 votes which 
had been cast, 1 vote favored the Union, 46 were against 
the Union, and 110 ballots had been challenged. All the 
challenged ballots, with the exception of one objected to by 
the Union, had been challenged by the Board Agent and 
substantially all the challenged ballots were cast by em¬ 
ployees who were engaged in the strike. These challenges 
were made by the Board Agent with the express under¬ 
standing that both the Petitioner and the Union could take 
advantage of said challenges for their owm reasons. 

Since the challenged ballots were sufficient to affect the 
result of the election, the Regional Director, on September 
12, after conducting an investigation, issued a Report on 
Challenges. The Report recommended that the challenges 
to 2 ballots be sustained, that the challenges to 21 ballots 
be overruled, and that a hearing be held concerning issues 
raised with respect to the remaining 87 ballots which had 
been challenged. During the course of the Regional 
Director’s investigation, and thereafter, the Company con¬ 
tended that, of these 87 ballots, 82 were cast by voters who 
were ineligible because they allegedly had engaged in mis¬ 
conduct on the picket line on occasions approximately 
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three months and one month before the election was held. 1 
In addition, the Company also contended that, of these 82 
voters, 23 were further disqualified by reason of their 
allegedly having obtained permanent employment else¬ 
where prior to the election. Since no exceptions were filed 
by the Company or the Union to the Report on Challenges, 
the Board, on October 2, adopting the recommendations of 
the Regional Director, sustained the challenges to 2 ballots, 
overruled those to 21 others, and ordered that a hearing 
be held respecting the remaining 87 challenges. 

On October 15, 1952, the Board issued an Order Re¬ 
scheduling Hearing on Challenged Ballots. 

Shortly thereafter, on October 23, before any hearing 
was begun, the Union filed with the Board a “Motion to 
Amend Order Directing Hearing on Challenged Ballots/* 
In its motion the Union alleged that, since the Company had 
not discharged, permanently replaced, or denied reinstate¬ 
ment to any of the voters whose ballots were contested on 
grounds of misconduct, these employees were eligible to 
vote in the election regardless of whether they had engaged 
in the misconduct imputed to them by the Company. The 
Union, therefore, requested that the Board amend its order 
so as to restrict the pending hearing to issues other than 
strike misconduct and to direct the opening and counting 
of the 59 ballots contested on that ground alone. The Com¬ 
pany, on October 29, filed a statement opposing the Union’s 
motion on the ground that it was unsupported in either fact 
or law. 

After a full consideration of the contentions raised by 
the Company and the Union, the Board issued its Supple¬ 
mental Decision and Order on December 12, 1952. 101 

N.L.R.B. 1028. 2 The Board found that under the Act an 

i Of the remaining 5 ballots which raised issues which the Regional Director 
recommended for hearing. 2 were those of individuals alleged by the Company 
to be watchmen and hence properly excludable from the unit, and 3 were those 
of individuals whose eligibility was challenged by the Union, and in one 
instance also by the Company, on the ground that they had obtained permanent 
employment elsewhere prior to the election. 

- Chairman Herzog and Board Members Murdock, Styles, and Peterson par¬ 
ticipated in the unanimous decision. 


employee engaged in an economic strike retains his em¬ 
ployee status absent the severing of that relationship by 
some affirmative act, such as (1) the employee’s securing 
permanent employment elsewhere, or (2) the employer’s 
lawful discharge of or refusal to reinstate the striking 
employee, or (3) the operation of Section 8(d) of the Act 
providing for the immediate loss of employee status for 
engaging in a strike under circumstances not here relevant. 
The Company, in reliance on 9 (c) (3) of the Act which 
provides that “employees on strike who are not entitled 
to reinstatement shall not be eligible to vote,” took the 
position that the employees on strike who had participated 
in misconduct had thereby made themselves not entitled to 
reinstatement, that they were, consequently, not eligible 
to vote, and that the question of their eligibility could prop¬ 
erly be determined only by a Board hearing. The Board, 
in rejecting this theory, found that Congress did not intend 
that a striker who engaged in strike misconduct should 
automatically become ineligible for reinstatement and, 
without more, lose his employee status and right to vote in 
a Board election. The Board concluded that Section 9(c) 
(3) was intended to preclude only those economic strikers 
whose jobs had been filled by permanent replacements from 
voting in a Board election, and that the provision had no 
application to employees who, although susceptible by 
reason of misconduct to a lawful termination of their em¬ 
ployment, had not in fact been discharged, permanently 
replaced, or denied reinstatement by their employer prior 
to the date of the election. Accordingly, the Board ordered 
that the hearing on challenged ballots should be deferred, 
remanded the proceeding to the Regional Director for a 
determination of whether any of the 82 individuals whose 
ballots were contested on grounds of misconduct had been 
discharged or denied reinstatement prior to the date of the 
election, and directed that the Regional Director issue a 
supplemental report on challenges consistent with its 
opinion. 
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In his supplemental Report on Challenges, issued on 
January 9, 1953, the Regional Director found that none of 
the strikers whose eligibility was in issue had been per¬ 
manently replaced, discharged, or denied reinstatement 
prior to the election on June 25, 1952, noting that the Com¬ 
pany had stated, as late as December 23, 1952, that it had 
“taken no affirmative action with reference to discharges 
or reinstatements’’ of these employees. Accordingly, the 
Regional Director recommended that the misconduct objec¬ 
tions raised with respect to S2 of the challenged ballots be 
overruled and that the 59 ballots challenged on this ground 
alone be opened and counted. "With respect to the other 23 
ballots contested on the grounds that the employees in¬ 
volved had both engaged in misconduct and had secured 
permanent employment elsewhere prior to the election, the 
Regional Director found, on the basis of his investigation 
and the facts set out in his Report, and without conducting 
a hearing, that 15 were cast by individuals who had not 
obtained regular and substantially equivalent employment 
elsewhere at the time of the election, as alleged by the Com¬ 
pany. Accordingly, the Regional Director recommended 
that the objections to these 15 ballots be overruled and that 
they be opened and counted. In addition, the Regional 
Director agreed with the Company, on the basis of facts 
disclosed by his investigation, that 3 individuals who cast 
contested ballots had secured permanent employment else¬ 
where prior to the election and he therefore rcommended 
that the challenges to their ballots be sustained. Finally, 
the Regional Director found that he was unable to deter¬ 
mine the contentions raised with regard to the remaining 
10 ballots, either because of insufficient evidence or un¬ 
resolved issues of fact and credibility, and he recommended 
that a hearing be held as to the eligibility of the individuals 
involved. 3 Exceptions to the Regional Director’s Supple- 

3 In the group of 10 ballots recommended for hearing 2 were those of 
persons whose duties the Company alleged were those of watchmen, placing 
them outside the unit, and 6 were those of individuals who the Company 
claimed had secured permanent employment elsewhere; the persons casting the 
other 2 ballots were claimed by the Union to have secured permanent employ¬ 
ment elsewhere prior to the election. 
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mental Report were filed by both the Union and the Com¬ 
pany on January 19. 

In its Second Supplemental Decision and Direction, 
issued on February 24, 1953, the Board found that no sub¬ 
stantial and material issues of fact as to the Regional Di¬ 
rector’s findings were raised by the exceptions filed by the 
Union and the Company. 102 N.L.R.B. 1626. The Board 
found without merit, and overruled, the Union’s objections 
to the Regional Director’s recommendation that the chal¬ 
lenge to one ballot be sustained, and those to four others 
be set for hearing, on the issue of whether the voters had 
secured permanent employment elsewhere prior to the 
election. For the reasons set forth in its first Supple¬ 
mental Decision and Order the Board again rejected 
the Company’s contentions that the individuals chal¬ 
lenged on the ground of strike misconduct had auto¬ 
matically forfeited their eligibility to vote in the elec¬ 
tion and that the Company was entitled to a hearing 
on the question of eligibility in view of the fact that it 
had submitted prima facie evidence of misconduct. The 
Board further concluded, contrary to the Company’s con¬ 
tention, that the Regional Director had properly overruled 
the challenges to the ballots of 15 of the employees whose 
eligibility was contested by the Company on the further 
ground that they had allegedly secured permanent em¬ 
ployment elsewhere prior to the election. The Board de¬ 
nied the Company’s request for a hearing with respect to 
these 15 ballots since, as the Board found, the Regional 
Director’s findings were fully supported by the facts dis¬ 
closed by his investigation and set forth in his report, and 
since the Company had failed to present, to either the Re¬ 
gional Director on his request or in its exceptions to his 
report, all the evidence upon which it relied to support its 
allegations. Accordingly, the Board adopted the recom¬ 
mendations of the Regional Director, ordered that he open 
and count the 95 ballots which had previously been found 
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valid, 4 and reserved ruling on tlie Regional Director’s 
recommendation that a hearing he held on 10 of the con¬ 
tested ballots until, and unless, the ballots held valid failed 
to result in a conclusive election. 

The Regional Director issued a Revised Tally of Ballots 
on March 6, which disclosed that, of the 95 challenged 
ballots which were opened and counted, 1 was void, S6 were 
in favor of the Union, and S were against it. Accordingly, 
the final tally of ballots, which reflected both the ballots 
counted on the original tally and the contested ballots sub¬ 
sequently found valid, showed that 87 votes favored the 
Union and 54 opposed it. On March 6, prior to the opening 
of the ballots, petitioner orally objected to the opening of 
said ballots. 

On March 10 the Company filed written objections to the 
opening and counting of the challenged ballots, reiterating 
its contention that the Board had improperly denied its re¬ 
quest for a hearing. The Board, on March 17, overruled 
the Company’s objections as lacking in merit and further 
found that the Union had secured a majority of the valid 
votes cast in the election, as shown bv the final tallv of 
ballots. 5 The Board, accordingly, certified the Union as 
the exclusive bargaining representative of the employees 
in the appropriate unit. 

B. The Unfair Labor Practice Proceeding 

Following its certification by the Board, the Union wrote 
the Company on April 9 to request that a meeting be held 
on April 15 for the purpose of discussing an agreement 

•* As set forth more fully above, these ballots included 59 contested on 
grounds of misconduct alone, 15 contested on the grounds of misconduct and 
the securing bv the voters of permanent employment elsewhere prior to the 
election, and 21 contested on miscellaneous grounds overruled in the Regional 
Director’s Original Report on Challenges, to which no exceptions were filed 
by either party. 

3 Any necessity for a hearing to determine the validity of the 10 ballots 
which remained unopened was, of course, obviated by the insufficiency of their 
number to change the result of the election, since the Union had received 
a majority of 87 votes as against 54 opposed. 
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concerning the wages, hours, and working conditions of 
the employees in the bargaining unit. Replying by letter 
on April 13 the Company stated that it was “of the opinion 
that the decision of the Board is erroneous, and that, con¬ 
sequently, the certification is invalid. Under these circum¬ 
stances, the Company declines to recognize the certifica- 
tion. ,, 

On the basis of a charge filed by the Union on April 21, 
the Board issued a complaint on April 30 alleging that the 
Company had violated Section 8 (a) (1) and (5) of the 
Act by refusing to bargain collectively with the Union. 
In its answer to the Complaint the Company took the posi¬ 
tion that the Board’s Certification of the Union was 
invalid but that it was ready and willing to negotiate in 
good faith with the Union if the certification was ultimately 
held to be valid. The Company also submitted, as part of 
its answer, copies of certain exhibits, sent to the Regional 
Director during the course of his original investigation of 
challenges, setting forth the company’s allegations regard¬ 
ing strike misconduct by the voters whose ballots were con¬ 
tested on that ground. Counsel for the Board, for pur¬ 
poses of this review, concede that these exhibits establish 
a sufficient showing of strike misconduct on the part of each 
of the challenged voters to warrant a hearing thereon on 
the merits, assuming the Board’s ruling is erroneous. 
Thereafter, on July 9, a stipulation was entered into by the 
General Counsel, the Company, and the Union which the 
parties agreed would serve as the basis for decision by 
the Board. 

On November 25 the Board issued its Decision and 
Order, in which Chairman Farmer and Board Members 
Murdock, Peterson, and Rodgers participated. In its de¬ 
cision the Board unanimously rejected the Company’s 
contention, previously advanced in the representation pro¬ 
ceeding, that a hearing should have been held to determine 
the material and factual issues of the eligibility of chal¬ 
lenged voters whose ballots had been opened and counted. 
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The Board held that this contention was found “to be with¬ 
out merit inasmuch as the Respondent had not, in fact, 
discharged, permanently replaced, or refused to reinstate 
any of the challenged voters prior to the date of the 
election/’ 

The Board, therefore, found that the Union is, and at all 
times material has been, the exclusive representative of the 
Company’s employees in the appropriate bargaining unit. 
Accordingly, the Board concluded that by refusing to 
recognize or bargain with the Union the Company had vio¬ 
lated Section S (a)(1) and (5) of the Act. 

C. The Board’s Order 

The Board’s order requires the Company to cease and 
desist from refusing to bargain collectively with the Union, 
or from in anv other manner interfering with the Union’s 
efforts to bargain with respect to the certified unit; to bar¬ 
gain with the Union upon request; and to post appropriate 
notices. 

Approved: 

John R. Fitzpatrick 
A. Norman Somers 

• •##*•*••• 

Filed Dec. 4, 1953 

Petition for Review And to Have Set Aside Certain Portions 
of an Order of National Labor Relations Board 

Now comes Union Manufacturing Company, Petitioner, 
by its attorneys, John R. Fitzpatrick and Edward J. Lynch, 
and petitions this honorable Court to review a final order 
of the National Labor Relations Board, Respondent, dated 
November 25, 1953, and to set aside certain portions of 
said final order by which the Petitioner is aggrieved, and 
respectfully shows to the Court: 

1. The Petitioner is a Corporation organized and exist¬ 
ing under and by virtue of the laws of the State of Mary- 
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land. Its principal office or home office and place of busi¬ 
ness is located at Frederick, Maryland. It is engaged in 
the manufacture, sale and distribution of full-fashioned 
hosiery. The Petitioner is engaged in commerce within 
the meaning of Section 2(6) of the Labor Management Re¬ 
lations Act, 1947. It annually purchases materials and 
supplies valued in excess of $100,000.00, all of which origi¬ 
nates in and is shipped from states other than the State of 
Maryland to its home office in Frederick. 

2. Jurisdiction over this proceeding is conferred upon 
this Court under provisions of Section 10, Subsection (f) 
of the Labor Management Relations Act, 1947, 61 Stat. 148, 
29 USCA, 16(f), which statute is hereinafter referred to as 
the Act. 

3. On or about March 4, 1952, certain employees of the 
Petitioner ceased work and went on strike against the Peti¬ 
tioner. On June 4, 1952, the American Federation of Hos¬ 
iery "Workers, American Federation of Labor, filed a Peti¬ 
tion pursuant to Section 9(c) of the National Labor Re¬ 
lations Act, 61 Stat. 136, for certification of representa¬ 
tives. The National Labor Relations Board on June 12, 
1952, in a proceeding known as “In the Matter of Union 
Manufacturing Company and American Federation of Hos¬ 
iery Workers, AFL, case number 5-RC-1103”, issued a de¬ 
cision and direction of election. Pursuant to said decision 
and direction of election, an election was conducted among 
the employees involved herein on June 25, 1952, at which 
time the strike was still current. A tally of ballots showed 
that 157 votes were cast, of which one was for the union, 
46 were against the union, and 110 were challenged. All 
of the challenged ballots were challenged by the Board 
Agent, except for one which was challenged by the Union. 

On September 12, 1952, the Regional Director issued his 
report on challenges in which he recommended that the 
challenges to 21 ballots be overruled; that two challenges 
be sustained, and that a hearing be conducted with respect 
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to the issues raised by the remaining 87 challenged ballots. 
The group of 87 challenged ballots, as to which the Regional 
Director recommended a hearing, included a group of 82 
ballots cast by voters whom the Petitioner, during the in¬ 
vestigation of the challenges, by the furnishing of prima 
facie evidence, and at all times thereafter by proper plead¬ 
ings, asserted had engaged in “debarment activities”. All 
of the said S2 voters were employees of the Petitioner who 
were engaged in a current strike against Petitioner on June 
25,1952, the date of the election. Up to and including that 
date, none of said voters had been replaced by other em¬ 
ployees, nor had the Petitioner taken any affirmative action, 
to discharge, deny reinstatement, or otherwise terminate 
the employment of any of said striking employees. 

4. The Petitioner challenged the 82 ballots on the ground 
that various pickets whose names appeared on the March 
2, 1952, payroll, had engaged in “debarment activities” on 
one or on all of several dates, namely, March 24, March 25, 
and March 26, 1952, and May 6, 1952; that all those whose 
names appeared on the payroll of March 2, 1952, who were 
on the picket line on March 24, March 25, March 26, and 
May 6, 1952, engaged in debarment activities such as auto¬ 
matically to place themselves in the category of “Employees 
on strike who are not entitled to reinstatement” and, con¬ 
sequently, not “eligible to vote” (Sec. 96 of the Act). The 
Petitioner further alleged that many of such pickets, in 
addition, had secured permanent employment elsewhere 
prior to the election. 

5. On October 2,1952, no exceptions having been filed to 
the report of the Regional Director, the Board adopted the 
recommendations and ordered that a hearing be held with 
respect to the issues raised by the Petitioner’s challenges. 
Thereafter, a notice of hearing on challenged ballots was 
issued under date of October 6,1952. On October 15,1952, 
an order rescheduling the hearing on challenged ballots was 
issued. 


On October 23, 1952, the union filed a “Motion to Amend 
Order Directing Hearing on Challenged Ballots” wherein 
it was requested that the hearing be restricted to issues 
other than “debarment activities” for the reason that the 
Petitioner had not discharged, disciplined nor denied re¬ 
instatement to any of the employees prior to the election. 

On December 12, 1952, the Board issued a supplemental 
decision and Order directing that testimony as to the al¬ 
leged debarment activity on the part of the strikers who 
were not discharged or denied reinstatement by the Peti¬ 
tioner prior to the date of the election of June 25, 1952, 
should be excluded at any hearing on challenged ballots. 
The Board remanded the matter to its Regional Director 
for supplemental report on challenges consistent with the 
Board’s ruling regarding the question of alleged “debar¬ 
ment activities”. 

On December 17, 1952, the employer filed “Exceptions to 
Supplemental Decision and Order” and requested that the 
order be vacated. On December 30,1952, the Board, having 
considered the exceptions as a motion for reconsideration, 
denied the Motion. 

On January 9, 1953, the Regional Director filed a supple¬ 
mental report on challenges, and recommended the opening 
and counting of 95 ballots, all of which had been challenged 
by the Petitioner. In said report, the Director referred to 
a telegram sent by Petitioner on December 23,1952, wherein 
said Petitioner stated “The Company has taken no affirma¬ 
tive action with reference to discharge or reinstatement. 
The Company simply contends that employees on strike 
who are not entitled to reinstatement are not eligible to 
vote and that it is the Board’s duty to determine the ques¬ 
tion of eligibility.” 

On January 19, 1953, the Petitioner filed timely Excep¬ 
tions to the Regional Director’s Supplemental Report. In 
said Exceptions, the Petitioner reiterated its previous con¬ 
tention that Section 9(c)(3) in providing that “Employees 
on strike who are not entitled to reinstatement shall not be 
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eligible to vote” means that a hearing must be given to 
determine the eligibility of those individuals who were 
challenged for “Debarment Activity”, prior to the opening 
and counting of their ballots. On February 24, 1953, the 
Board issued a Second Supplemental Decision and Direc¬ 
tion overruling the Exceptions and directing the Regional 
Director to open and count the challenged ballots. 

On March 6, 1953, the Petitioner orally objected to the 
opening and counting of the ballots prior to a hearing to 
determine the eligibility of those casting such votes. On the 
same date the challenged ballots were opened and counted 
and a revised tally of ballots was issued by the Regional 
Director which indicated that the Union had obtained a ma¬ 
jority of the ballots cast. Thereafter, on March 9,1953, the 
Petitioner filed objection to the opening and counting of 
challenged ballots. 

On March 17, 1953, the Board overruled the objection of 
the Petitioner and certified that the American Federation 
of Hosiery Workers, AFL, had been designated as bargain¬ 
ing agent. 

6. On April 9, 1953, the Union requested a meeting of 
the Representatives of the Petitioner. On April 13, 1953, 
the Petitioner notified the Union that “The Company is of 
the opinion that the decision of the Board is erroneous 
and that consequently certification is invalid. Under these 
circumstances the Company declines to recognize the certi¬ 
fication”. 

On April 20, 1953, the American Federation of Hosiery 
Workers, American Federation of Labor, 2319 North Broad 
Street, Philadelphia 32, Pennsylvania, filed, with the Re¬ 
gional Director, Fifth Region of the Respondent, Baltimore, 
Maryland, a charge that the Petitioner by its action had re¬ 
fused to bargain in good faith within the meaning of the 
Act and had thereby engaged in and was engaging in un¬ 
fair labor practices within the meaning of Section 8(a) 
Subsections (1) and (5). This charge was numbered 
5-CA-717. 


7. On April 30, 1953, a Complaint was issued by the Na¬ 
tional Labor Relations Board in case number 5-CA-717 
against the Petitioner wherein it is alleged that Petitioner 
did thereby engage in and is thereby engaging in unfair 
labor practices within the meaning of Section 8, Subsec¬ 
tions (a)(1) and (a)(5), and Section 2, Subsections (6) 
and (7) of the Act. 

8. Petitioner filed its Answer to the Complaint on May 
8, 1953. Petitioner, in said Answer, denied each and every 
material allegation that it had been or was then engaged 
in any actions which would constitute an unfair labor prac¬ 
tice within the meaning of the Act; further stated that it 
had at all times acted in good faith; and that, in reliance 
upon Section 9(c)(3) of the Labor Management Relations 
Act of 1947, and other pertinent sections of the said Act, 
out of a total of 157 ballots cast, it legally challenged 110, 
and that there remains in dispute a number of ballots suffi¬ 
cient to effect the result of the election; that it submitted 
to the Board, by the exhibits attached to said Answer and 
prayed to be made a part thereof, prima facie evidence 
raising substantial and material factual issues as to the 
voting eligibility of the said 110 voters whose ballots were 
challenged; that the eligibility of the said 110 voters was 
challenged on the grounds that (1) the said voters had 
engaged in such unprotected activity that they were “not 
entitled to reinstatement ’ 9 and/or (2) they had obtained 
other regular and substantially equivalent employment; 
and that the Petitioner was entitled to a hearing prior to 
certification to determine the material and factual issues of 
eligibility; that the hearing was denied; and that the sub¬ 
sequent order of certification by the Board, having been 
substantially based upon the challenged ballots, was null 
and void and of no legal effect. 

9. On or about July 9,1953, the Petitioner, Union Manu¬ 
facturing Company, by its attorney, John R. Fitzpatrick, 
the American Federation of Hosiery Workers, AFL, by its 
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duly authorized representative and the general counsel of 
the National Labor Relations Board by John J. A. Rey¬ 
nolds, Jr., counsel for the General Counsel, entered into a 
stipulation whereby all of said parties by the agreement 
stated that they wished to avoid, eliminate, and waive the 
hearing and procedure before a trial examiner which cus¬ 
tomarily follows the issuance of complaint and notice of 
hearing and answer and agreed that the case should pro¬ 
ceed and be transmitted directly to the Board in Wash¬ 
ington, D. C., with the proviso that the stipulation was not 
intended to constitute an admission on the part of the Peti¬ 
tioner it had violated the act. The parties further agreed 
that the Board could proceed to make findings of fact, con¬ 
clusions of law, and enter an order pursuant to the pro¬ 
visions of the Act and based upon this stipulation and the 
entire record therein. That stipulation also settled the 
record. By said stipulation, Petitioner observed all of its 
objections as set forth in the paragraph next above. 

10. On November 25, 1953, Respondent issued its De¬ 
cision and Order, which was concurred in by Chairman Guy 
Farmer and Board Members Abe Murdock, Ivar H. Peter¬ 
son and Philip Ray Rodgers. Said Decision and Order of 
Respondents was served upon the Petitioner on November 
27, 1953. By the terms of said Decision and Order, Re¬ 
spondent found that the Petitioner’s contention, that based 
upon the prima facie evidence submitted, a hearing should 
have been held on the ballots challenged for “debarment 
activity” and permanent employment elsewhere prior to 
the opening and counting of ballots to determine the eligi¬ 
bility of the voters, to be without merit because the Peti¬ 
tioner had not, in fact, discharged, permanently replaced, or 
refused to reinstate any of the challenged voters prior to 
the date of the election. The Board further found that the 
certification was therefore valid and that the Union was 
and is the exclusive bargaining representative of the em¬ 
ployees ; that Petitioner refused to bargain with said Union 


in violation of Section 8(a)(5) of the Act and has thereby 
interfered with, restrained, and coerced its employees in 
violation of Section 8(a)(1), that said actions constituted 
unfair labor practices within the meaning of Section 2(6) 
and (7) and it therefore ordered Petitioner, upon request, 
to bargain collectively with the American Federation of 
Hosiery Workers, AFL and to post notices in accordance 
with said Order. 

The points upon which Petitioner intends to rely are 
as follows: 

1. That the Complaint herein should have been dis¬ 
missed because of the failure of the Respondent to grant 
to the Petitioner a hearing on the challenged ballots, prior 
to their counting, as required by Section 9(c) 3 of the 
Labor Management Relations Act of 1947, and other perti¬ 
nent sections of the said Act and Regulations of the Ra¬ 
tional Labor Relations Board. 

2. That the Petitioner had submitted to the Respondent, 
to support its challenges, prima facie evidence raising sub¬ 
stantial and material factual issues as to the voting eligi¬ 
bility of the voters who were challenged. The submission 
of said evidence required that a hearing be held to deter¬ 
mine the eligibility of the voters prior to the opening and 
counting of the ballots. The Respondent unlawfully and 
in derogation of the rights of the Petitioner refused to grant 
a hearing, overruled the challenges, and opened and counted 
the ballots all of which was in excess of respondent ’s statu¬ 
tory authority. 

3. That the Order is arbitrary and capricious, constitutes 
abuse of discretion and exceeds the powers vested by law 
in the Respondent. 

4. That the Order is invalid because Respondent failed 
and refused to find that Petitioner had not, in any way, 
engaged in acts constituting an unfair Labor practice with¬ 
in the meaning of the Act, and failed and refused to con- 
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elude that the Complaint should have been dismissed in its 
entirety. 

Wherefore, the premises considered, Petitioner prays: 

1. That a certified copy hereof be forthwith served upon 
Respondent and that Respondent be required, in conformity 
with law, to certify to this Court a transcript of the record 
in the proceedings wherein said Order was entered, includ¬ 
ing the pleadings, evidence, exhibits submitted, testimony, 
stipulation of the parties, all exceptions filed by the parties, 
and the findings, conclusions any Decision and Order of 
Respondent. 

2. That said proceedings, findings, conclusions, Decision 
and Order, be reviewed by this Court: that so much of said 
Decision and Order as directs the Petitioner to refrain or 
desist from committing unfair labor practices be modified, 
set aside, vacated, and/or annulled; and that Respondent be 
ordered to dismiss the Complaint against the Petitioner. 

3. That this Court exercise its jurisdiction and grant to 
Petitioner such other and further relief in the premises as 
the rights and equities of the cause may require and may 
seem just and proper to this Court. 

/s/ John R. Fitzpatrick 
John R. Fitzpatrick 

/s/ Edward J. Lynch 
Edward J. Lynch 

Attorneys for Petitioner 
1406 G St., N. W. 
Washington 5, D. C. 
REpublic 7-8551 
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Filed January 12, 1954 

Answer of National Labor Relations Board to Petition to 
Review and Set Aside Its Order and Request for Enforce¬ 
ment of Said Order 

To the Honorable, the Judges of the United States 

Court of Appeals for the District of Columbia Circuit: 

The National Labor Relations Board, pursuant to the 
National Labor Relations Act, as amended (61 Stat. 136, 
29 U.S.C., Supp. V, Secs. 151 et seq.), herein called the Act, 
files this answer to the petition to review and set aside an 
order issued by the Board against the Union Manufactur¬ 
ing Company, petitioner herein, and the Board’s request 
for enforcement of said order. 

1. The Board admits the allegations contained in para¬ 
graphs 1 and 2 of the petition to review. 

2. 'With respect to the allegations contained in para¬ 
graphs 3 through 10 of the petition to review, the Board 
prays reference to the certified transcript of the record, 
filed herewith, for a full and exact statement of the plead¬ 
ings, evidence, findings of fact, conclusions of law, and 
order of the Board, and all other proceedings had in this 
matter. 

3. The Board denies each and every allegation of error 
contained in the paragraphs numbered 1 through 4 on 
pages 7 and 8 of the petition to review. 

4. Further answering, the Board avers that the proceed¬ 
ings had before it, the findings of fact, conclusions of law, 
and order of the Board were and are in all respects valid 
and proper under the Act, and, pursuant to Section 10 (e) 
of the Act, respectfully requests this Honorable Court for 
enforcement of its order issued against petitioner on No¬ 
vember 25, 1953, in the proceeding entitled: “In the Mat¬ 
ter of Union Manufacturing Company and American Fed¬ 
eration of Hosiery Workers, AFL,” Case No. 5-CA-717. 
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5. Pursuant to Section 10 (e) and (f) of the Act, the 
Board has certified and filed with the Court a transcript 
of the entire record in the proceedings before it 

Wherefore, the Board prays that the Court enter a de¬ 
cree denying the petition to review and enforcing in whole 
said order of the Board. 

/s/ A. Norman Somers 
A. Norman Somers 
Assistant General Counsel 
National Labor Relations Board 

Dated at Washington, D. C. this 12th day of January, 1954. 

20 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

In the Matter of 

Union Manufacturing Company, Employer 

and 

American Federation of Hosiery Workers, AFL 

Petitioner 

Case No. 5-RC-1103 

Decision and Direction of Election 

Upon a petition duly filed, a hearing was held before a 
hearing officer of the National Labor Relations Board. The 
hearing officer’s rulings made at the hearing are free from 
prejudicial error and are hereby affirmed. 

Pursuant to the provisions of Section 3 (b) of the Na¬ 
tional Labor Relations Act, the Board has delegated its 
powers in connection with this case to a three-member 
panel. 

Upon the entire record in this case, the Board finds: 

1. The Employer is engaged in commerce within the 
meaning of the National Labor Relations Act. 



2. The labor organization (s) named below claim(s) to 
represent certain employees of the Employer. 

3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer, 
within the meaning of Section 9 (c) and Section 2 (6) and 
(7) of the Act. 

4. The following employees of the Employer constitute 
a unit appropriate for the purposes of collective bargain¬ 
ing within the meaning of Section 9 (b) of the Act; 

All production and maintenance employees at the Em¬ 
ployer’s Frederick, Maryland, full fashioned hosiery plant, 
excluding office clerical employees, watchmen, professional 
employees and all supervisors as defined in the amended 
Act. 

5. The record indicates that the employees at this plant 
have been on strike since on or about March 4, 1952. While 
the record does not show the exact nature of the strike, no 
unfair labor practice charges have been filed affecting 
these employees. Accordingly, we shall direct an imme¬ 
diate election and permit all employees to participate who 
were employed during the payroll period immediately pre¬ 
ceding the date of this direction. All persons hired since 
the commencement of the strike and all strikers shall be 
presumptively eligible to vote, subject to challenge. Chal¬ 
lenged ballots shall not be counted, however, unless they 
affect the results of the election, in which instance the 
question of eligibility will await further investigation con¬ 
cerning the status of the affected individuals. 

Direction of Election 

As part of the investigation to ascertain representatives 
for the purposes of collective bargaining with the Employ¬ 
er. an election by secret ballot shall be conducted as early 
as possible, but not later than 30 days from the date of this 
Direction, under the direction and supervision of the Re- 
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gional Director for the Region in which this case was heard, 
and subject to Section 102.61 and 102.62 of the National 
Labor Relations Board’s Rules and Regulations, among 
the employees in the unit found appropriate in paragraph 
numbered 4, above, who were employed during the payroll 
period immediately preceding the date of this Direction of 
Election, including employees who did not work during 
said payroll period because they were ill or on vacation or 
temporarily laid off, and employees in the military services 
of the United States who appear in person at the polls, but 
excluding those employees who have since quit or been dis¬ 
charged for cause and have not been rehired or reinstated 
prior to the date of the election, and also excluding em¬ 
ployees on strike who are not entitled to reinstatement, to 
determine whether (or not) they desire to be represented, 
for purposes of collective bargaining, by American Fed¬ 
eration of Hosiery Workers, AFL. 

John M. Houston, Member 
Abe Murdock, Member 
Paul L. Styles, Member 
National Labor Relations Board 

Signed at Washington, D. 0., June 12,1952. 

«#**•••••* 

65 Supplemental Decision and Order, 

101 N.L.R.B. 1028 

On June 25, 1952, pursuant to a Decision and Direction 
of Election by the Board, 1 an election was conducted in the 
above-entitled proceeding under the direction and super¬ 
vision of the Regional Director for the Fifth Region. At 
the close of the election, the Tally of Ballots was issued 
and duly served upon the parties concerned. The Tally 
reveals that of approximately 15S eligible voters, 157 cast 
ballots, of which 1 ballot was for the Petitioner, 46 ballots 
against the Petitioner and 110 ballots were challenged. On 

l Union Manufacturing Company, 5-RC-1103, June 12, 1952, not reported 
in printed volumes of Board decisions. 
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September 12, 1952, the Regional Director issued his Re¬ 
port on Challenges in which he recommended that the chal¬ 
lenges to 2 ballots be sustained and that the challenges to 
21 ballots be overruled. He further recommended that a 
hearing be held as to issues raised with respect to the 
ballots of 87 individuals. As no exceptions were filed by 
any of the parties to the Regional Director’s Report, the 
Board, on October 2, adopted the recommendations therein 
and ordered that a hearing be held. 

On October 23, the Petitioner filed a “Motion to Amend 
Order Directing Hearing on Challenged Ballots”. The 
facts upon which this Motion is based are as follows. Since 
on or about May 4, 1952, a date preceding the filing of the 
petition in this case, an economic strike has been in prog¬ 
ress at the Employer’s plant here involved. The Board’s 
Decision and Direction of Election, accordingly, provided 
that “all persons hired since the commencement of the 
strike and all strikers shall be presumptively eligible to 
vote, subject to challenge.” Of the S7 challenged ballots 
set for hearing, S2 were cast by strikers who the Employer 
contends were ineligible to participate because they had 
engaged in “debarment” activity on a picket line at the 
Employer’s plant prior to the election. 2 The Employer in 
effect asserts that, because of the “debarment” activity, 
these strikers lost reinstatement rights and were not en¬ 
titled to vote. It further contends that 23 of the same in¬ 
dividuals had secured permanent employment elsewhere 
at the time of the election and were no longer its em¬ 
ployees. The Petitioner’s motion requests that the Board 
order that the hearing be restricted to issues other than 
“debarment” activity and that ballots challenged only on 
that ground be opened and counted. In support of its Mo¬ 
tion, the Petitioner alleges that none of the strikers charged 
with “debarment” activity had been discharged, replaced, 

2 Henriii£ was also recommended as to 2 individuals alleged to be ■watch¬ 
men excluded from the unit and as to 3 individuals whose eligibility was 
challenged on the sole ground that they had obtained permanent employ¬ 
ment elsewhere prior to the election. 
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disciplined or denied reinstatement prior to the election. 
The Employer thereafter filed a statement contending that 
the Petitioner's motion is unsupported in either law or 
fact. 

Upon full consideration of the issues raised by the mo¬ 
tion, the Board is of the opinion that there is merit to the 
contention of the Petitioner. Employees who engage in an 
economic strike retain their status as employees during the 
course of the strike, absent some affirmative action which 
severs that relationship. 3 This severance may be 
66 accomplished by act of the employee himself, by se¬ 
curing permanent employment in another job, or 
may be accomplished by the employer through a lawful dis¬ 
charge or refusal to reinstate the striking individuals. 
Finally, it may be accomplished through the direct mandate 
of the statute. 4 If this status as an employee, albeit one 
out on strike, has not been ended through one of these 
means by the date of the election, the individual is entitled 
to cast a ballot for the selection of a bargaining representa¬ 
tive, unless, as the statute provides, he is then a striker not 
entitled to reinstatement. 

This concept of the continuing employee status of strik¬ 
ers is consistent with the terms of Section 9 (c) (3) of the 
amended Act. That section provides, in part, that “em¬ 
ployees on strike who are not entitled to reinstatement shall 
not be eligible to vote”. TVhat was sought to be accom¬ 
plished through this provision is shown clearly and unmis- 
takablv bv its legislative historv. Thus, the Senate Com- 
mittee on Labor and Public IVelfare in discussing S. 1126, 
which, with a minor variance, contained the same provi¬ 
sion, stated: 5 

s Section 2(3) of the Act states. in part. that “The term ‘employee’ shall 
include . . . any individual whose work he< ceased as a consequence of, or 
in connection with, any current labor dispute.. . . 

-* Section 8 (d) of the Act provides that employees who strike, under 
certain specified circumstances during the 60 day period prior to the ex¬ 
piration date of a collective bargaining contract, may automatically lose 
the status of employees. 

'»Senate "Report Xo. 105, SOth Congress. While the Report was on S. 1126, 
this bill differed with respect to Section 9(c)(3) of the Act as finally 
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“When elections are conducted during a strike, situa¬ 
tions frequently arise wherein the employer has con¬ 
tinued to operate his business with replacement work¬ 
ers. If such strike is an economic one and not caused 
by unfair labor practices of the employer, strikers 
permanently replaced have no right to reinstatement 
( N.L.R.B . v. Mack ay Radio , 304 U.S. 333). It appears 
clear that a striker having no right to replacement 
should not have a voice in the selection of a bargain¬ 
ing representative, and the committee bill so pro¬ 
vides.” 


Prior to the enactment of this provision in the Labor Man¬ 
agement Relations Act of 1947, the Board had held that 
both strikers and replacements could vote in Board con¬ 
ducted elections. 0 With the intent of preventing two votes 
being cast for one job, the Congress changed this rule by 
the quoted provision in Section 9 (c) (3), and directed 
that strikers whose jobs had been permanently filled by 
replacements were ineligible to vote. 

The Employer herein, in supporting the challenges to 
the ballots of the 82 individuals charged with “debarment” 
activity, apparently contends that a striker who engages in 
violent or illegal conduct during a strike automatically 
becomes ineligible for reinstatement, and thereby imme¬ 
diately loses the status of an employee without the Em¬ 
ployer’s having taken affirmative action. We do not agree. 


enacted only by addition of the words “unless such strike involves an unfair 
labor practice on the part of the employer.’ * The House Conference Report 
No. 510. on H. R. .1020 noted that “The Senate amendment [as to Section 
9(c)(3)] also contained a provision that employees on strike who were not 
entitled to reinstatement should not be permitted to vote unless the strike 
involved an unfair labor practice on the part of the employer. This pro¬ 
vision is also included in Section 9(c) of the conference agreement, with 
the ‘unless’ clause omitted. The inclusion of such clause would have had 
the effect of precluding the Board from changing its present practice with 
respect to the treatment of ‘unfair’ labor practices’ strikers as distinguished 
from that accorded to ‘economic’ strikers.” For further comments indi¬ 
cating the intent of Section 9(c)(3) as being restricted to ineligibility of 
permanently replaced economic strikers, see the comments of Senator Taft, 
Congressional Record, 80th Congress, pps. 3954, 3955. 

<>Scc Columbia Pictures Corporation, 64 NLRB 490, and cases cited therein. 
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In situations where strikers have engaged in conduct of 
such a character as to render them unsuitable for reemploy¬ 
ment and have been discharged or denied reinstatement by 
the employer, the Board has declined to order that rein¬ 
statement be made by the employer. 7 "Where no such dis¬ 
charge or denial of reinstatement takes place, however, or 
where it occurs after the eligibility date of the election has 
passed, the individual, as an employee whose status has not 
been altered or challenged as of the election date, is clearly 
entitled to vote. Absent discharge or refusal of reinstate¬ 
ment prior to the eligibility date, testimony as to activities 
which might have provided a basis for such action on the 
part of the Employer is clearly irrelevant and innnaterial 
in a hearing on challenged ballots. 

Accordingly, we shall grant the Petitioner’s motion to 
exclude testimony, at any hearing on challenged bal- 
67 lots in this proceeding, as to alleged “debarment” 
activity on the part of strikers who were not dis¬ 
charged or denied reinstatement by the Employer prior to 
the date of the election of June 25, 1952. The Regional 
Director’s Report on Challenges, however, does not show 
conclusively whether or not the S2 individuals whose bal¬ 
lots were challenged on “debarment” activity grounds had 
been discharged or denied reinstatement prior to the eli¬ 
gibility date.* We shall therefore direct that the hearing 
on challenged ballots originally directed, be deferred, and 
that this proceeding be remanded to the Regional Director 
for an appropriate supplemental report on challenges 
consistent with our ruling regarding the question of alleged 
“debarment” activities. 

" See Kansan Milling Co., S6 NLRB 925; E. A. laboratories. Inc., SO NLRB 
625 at 696; Dccna Art ware. Incorporated. S6 NLRB 732, enforced as modi¬ 
fied. (C.A. 6), 19S F. 2d 643. 

9 The Regional Director's Report on Challenges states that no replace¬ 
ments for strikers were hired since the beginning of the strike. The Peti¬ 
tioner states in its motion that none of the strikers had been discharged 
and that none of the challenged voters had requested reinstatement. No 
contrary statement is noted in the Report on Challenges but the Employer’s 
answer to the instant motion alleges that the “motion is unsupported by 
either fact or law.” 
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Order 

It Is Hereby Ordered that the hearing on challenged 
ballots previously directed in this proceeding be postponed 
indefinitely; and 

It Is Further Ordered that this proceeding be remanded 
to the Regional Director for the Fifth Region for the pur¬ 
pose of preparation and issuance of a Supplemental Report 
on Challenges. 

Dated, Washington, D. C., Dec. 12, 1952 

Paul M. Herzog, Chairman 
Abe Murdock, Member 
Paul L. Styles, Member 
Ivar H. Peterson, Member 

(Seal) National Labor Relations Board 

105 Second Supplemental Decision and Direction, 

102 N.L.R.B. 1626 

On December 12, 1952, the Board issued a Supplemental 
Decision and Order in the above-entitled proceeding, 1 di¬ 
recting that testimony be excluded at any hearing on chal¬ 
lenged ballots in this proceeding as to alleged “debarment” 
activity on the part of strikers not discharged or denied 
reinstatement prior to the date of the election conducted 
herein. The Board further directed that the proceeding be 
remanded to the Regional Director for the Fifth Region 
for the preparation of a Supplemental Report on Chal¬ 
lenges in accord with this ruling. 2 

On January 9, 1953, the Regional Director issued such 
Supplemental Report finding that none of the strikers 
whose eligibility is challenged herein were permanently re¬ 
placed, discharged, or denied reinstatement by the Em¬ 
ployer prior to the date of the election. Consistent with 

l 101 NLRB No. 181. 

- On December 18, 1952, counsel for the Employer filed “Exceptions to 
Supplemental Decision and Order’% and requested that it be vacated. The 
Board considered these exceptions in the nature of a Motion for Reconsid¬ 
eration and, on December 30, 1952, denied the Motion. 
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the Board’s Supplemental Decision and Order, the Regional 
Director therefore recommended that the challenges to 59 
ballots contested by the Employer solely upon the grounds 
of “debarment activity” be overruled and the ballots be 
opened and counted. 

Twenty-three additional ballots were challenged by the 
Employer on the ground that the individuals concerned had 
secured permanent employment elsewhere, as well as en¬ 
gaged in “debarment” activity. The Regional Director 
found, on investigation, that 15 of these individuals had 
not obtained regular and substantially equivalent employ¬ 
ment elsewhere at the time of the election, and recom¬ 
mended that the challenges to these 15 voters be overruled 
and that their ballots be opened and counted. He found 
that 2 individuals challenged by the Employer had obtained 
permanent employment away from the Employer’s plant 
at the time of the election and recommended that the chal¬ 
lenges to their ballots be sustained. The Regional Director 
also found that there was insufficient evidence or issues of 
fact or credibility as to the eligibility status of 6 other 
voters challenged by the Employer as having obtained 
permanent employment elsewhere, and recommended that 
a hearing be held as to the eligibility of these individuals. 

With respect to other challenges, the Regional Director 
recommended that a hearing be held as to 2 employees who 
the Employer contends are watchmen and excluded from 
the unit; that a hearing be held as to the status of 2 in¬ 
dividuals challenged by the Petitioner as having secured 
permanent employment away from the plant at the time 
of the election; and that the ballot of one individual chal¬ 
lenged by both the Employer and the Petitioner on the 
ground of permanent employment elsewhere be sustained. 

On January 19, both the Employer and the Petitioner 
filed timely exceptions to the Regional Director’s Supple¬ 
mental Report. The Petitioner excepts to the Regional 
Director's finding and recommendation that Ruth V. Grum- 
bine was ineligible at the time of the election because she 
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had secured permanent employment elsewhere. The Region¬ 
al Director found that Grumbine had been employed since 
on or about May 30, 1952, a date preceding the date of 
election herein, as a sales clerk at $30-$32 per 48 hour week 
and had informed her new employer when hired that she 
was a striker who would “probably not go back”. The 
Petitioner contends that a hearing should be directed as 
to the eligibility status of Grumbine. We do not 
106 agree and, on the contrary, adopt the finding and 
recommendation of the Regional Director. The Peti¬ 
tioner also excepts to the Regional Director’s recommenda¬ 
tion that a hearing be held as to the eligibility status of 
Clifford A. Stitlev, Charlotte A. Stull, Mildred L. Blank 
(Gray) and Helen B. Wisner. In the case of each of these 
individuals there is conflicting evidence as to whether or 
not they have obtained permanent employment elsewhere 
or had done so at the time of the election. Accordingly, we 
adopt the recommendation of the Regional Director. 

The Employer excepts to the entire Supplemental Report 
on Challenges insofar as it is adverse in findings and rec¬ 
ommendations on the challenges urged by the Employer. 
More specifically, the Employer reiterates its previous con¬ 
tention that Section 9(c)(3) in providing that “employees 
on strike who are not entitled to reinstatement shall not be 
eligible to vote” voids the ballots of those individuals 
herein challenged on “debarment” activity. As we have 
previously considered and overruled this contention for 
reasons set forth at length in the Supplemental Decision 
and Order, we find no merit in the Employer’s exceptions 
on that ground. 3 The Employer also excepts to that por- 

3 The Supplemental Decision and Order at two points refers to the “eligi¬ 
bility date of the election” rather than the date of the election itself. For 
purposes of clarity, that Decision is herewith amended to read, in the text 
following footnote 7, “Where no such discharge or denial of reinstatement 
takes place, however, or where it occurs after the date of the election has 
passed the individual, as an employee whose status has not been altered or 
challenged as of the election date, is clearly entitled to vote. Absent dis¬ 
charge or refusal of reinstatement prior to the election date, testimony as 
to activities which might have provided a basis for such action on the part 
of the Employer is clearly irrelevant and immaterial in a hearing on chal¬ 
lenged ballots.” 
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tion of the Regional Director’s Supplemental Report in¬ 
sofar as it recommends overruling the challenges to the 
ballots of those employees whom the Employer contends 
had obtained permanent employment elsewhere at the time 
of the election. The Regional Director’s Report notes that 
the Employer was requested by him to present all evidence 
upon which it relied to support the allegation as to these 
individuals and failed to do so. No such evidence is pre¬ 
sented in the exceptions. Accordingly, as we find that the 
disposition by the Regional Director of the challenges to 
these ballots is supported by the facts disclosed by his in¬ 
vestigation we adopt the findings and recommendations 
thereon contained in the Supplemental Report on Chal¬ 
lenges. 

In view of the foregoing, the Board finds that the ex¬ 
ceptions of the Employer and the Petitioner to the Supple¬ 
mental Report on Challenges do not raise substantial or 
material issues of fact as to the Regional Director’s find¬ 
ings and recommendations. The Regional Director rec¬ 
ommended that a hearing be held, if necessary, to resolve 
the questions of fact and credibility in the ease of 10 voters 
whose ballots were challenged. However, we find it unnec¬ 
essary to order such a hearing at this time as a conclusive 
election may result from the opening and counting of the 
95 ballots found valid herein and in the original Report 
on Challenges. 4 Y r e shall therefore direct that those ballots, 
challenges to which have been overruled, be opened and 
counted. 

4 The Board on October 2, 1952, in the absence of exceptions by either 
party adopted the recommendation of the original Report on Challenges 
that the challenges to 21 ballots be overruled. One hundred and fifty-seven 
ballots were cast in the election. 
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Direction 


It Is Hereby Directed that, as part of the investigation 
to ascertain representatives for the purposes of collective 
bargaining with Union Manufacturing Company, Freder¬ 
ick, Maryland, the Regional Director for the Fifth Region 
shall, pursuant to National Labor Relations Board Rules 
and Regulations, within ten (10) days from the date of this 
Direction, open and count the ballots of 


Anna May Cline 

Ella Toms 

Kenneth Blake 

Leslie S. Holt, Jr. 

Ollie C. Bridges 

Marv Ellen Summers 
* 

Raetta M. Belcher 
Elsie M. Cover 
William E. King 
Charles E. Michael 
Grayson L. Young 
Helen Abrecht 

Bruce Aumen 
Louis W. Aylor, Jr. 
Robert A. Babington 
Elizabeth Best 
Doris Boone 
Joseph A. Bowers, Jr. 
Helen Burdette 
Catherine Carlisle 
Lillie Jane Cline 
Mildred Corum 
Howard R. Damuth 
Agnes De Grange 
Eva Fagan 
Frances E. Fox 
Nelson L. Grey 
Dorothy Harris 
Loretta Himes 
Adeline P. Jones 
William H. Koontz 


Ruth Powell 
Maud Aylor 
Ira N. Ramsburg 
Leona J. Cline 
Margaret D. Miller 
Miriam P. Flair 
Robert E. Bell 
Floyd W. Haines 
Alva 0. Michael 
Kohlman F. Miller 
Anna Adams 
Grace Angleberger 

Emma Aumen 
Vernon Baer 
Robert T. Baumgardner 
Chester Blank 
Mehrl Bopst 
Betty Brunner 
Betty Butler 
Lee Cline 
Pauline Cole 
Ruth Boone 
Morris Damuth 
Charlotte Droneburg 
Austin G. Fisher 
Gertrude Glass 
Barbara Hane 
Paul Hildebrand 
Melton Holt 
Edward B. Jones, Jr. 
William J. Koontz 
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Jack Lydard 
Mildred Myers 
Dorothy W. Orndorff 
Elizabeth Powell 
Carl Kidgley 
Hilda Shank 
Blanche Tracey 
Jacob D. Weatherholt 
Jean M. Yeager 
Estelle M. Baker 
Mary K. Burner 
George Franklin Freed 
Charles H. Hahn 
George W. Harris 
Barbara S. Koontz 
Mehrl L. Murphy 
Martin L. Wachter, Jr. 


James E. May 
Martha U ’Brien 
Dorothy Owens 
Melvin Kiddle 
Joyce Kippeon 
Kuth Stupp 
Thomas B. Wainwright 
Carrie White 
Irene Zimmerman 
Frances C. Blinkenstaff 
Ellen E. Freed 
Edward L. Gray 
Frances C. Hardman 
Oscar P. Johnson 
Pauline F. Kreh 
Mary A. Staley 


and thereafter prepare and cause to be served upon the 
parties a supplemental tally of ballots, including therein 
the count of the challenged ballots. 


Signed at Washington, D. C., Feb. 24, 1953. 


(seal) 


Paul M. Herzog, Chairman 
Abe Murdock, Member 
Paul L. Styles, Member 
Ivar H. Peterson, Member 
National Labor Relations Board 


208 Decision and Order, 107 N.L.R.B. No. 61 

Statement of the Case 

Upon a charge filed on April 21, 1953, by American Fed¬ 
eration of Hosiery Workers, AFL, herein termed the Union, 
the General Counsel of the National Labor Relations Board, 
herein called respectively the General Counsel and the 
Board, by the Acting Regional Director for the Fifth Re¬ 
gion, issued a complaint dated April 30,1953, against Union 
Manufacturing Company, herein termed the Respondent, 
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alleging that the Respondent had engaged in and was engag¬ 
ing in unfair labor practices affecting commerce within the 
meaning of Section 8(a)(1) and (5) and Section 2(6) and 
(7) of the National abor Relations Act, as amended. Copies 
of the charge, complaint, and notice of hearing, were duly 
served upon the Respondent and the Union. 

With respect to the unfair labor practices, the complaint 
alleged in substance that the Respondent (1) on or about 
April 13,1953, and at all times thereafter, has continuously 
failed and refused to bargain collectively in good faith 
with the Union as the exclusive representative of its em¬ 
ployees in an appropriate unit, although the Union had been 
certified as the representative of the employees in such unit 
on March 17, 1953; and (2) such acts and conduct consti¬ 
tute unfair labor practices within the meaning of Section 
S(a)(l) and (5) and Section 2(6) and (7) of the Act. 

Thereafter, on July 9, 1953, all the parties entered into a 
stipulation setting forth an agreed statement of facts. The 
stipulation further includes provisions that (1) The stipu¬ 
lation and attached exhibits, together with the charge, com¬ 
plaint, notice of hearing, answer of Respondent, affi- 
209 davits of service of the charge, complaint, notice 
of hearing, and the entire record in the Matter of 
Union Manufacturing Company, Case No. 5-RC-1103, shall 
constitute the entire record herein and shall be filed with 
the Board; (2) the affidavits, correspondence, and other 
documents attached to Respondent’s answer as Exhibits 1 
to 7 inclusive have been made part of the answer by Re¬ 
spondent for the limited purpose of affording the Respond¬ 
ent an opportunity to show the nature of the issues on which 
Respondent asserts it was entitled to a hearing in the pro¬ 
ceeding known as Matter of Union Manufacturing Com¬ 
pany, Case No. 5-RC-1103, and further to show that ma¬ 
terial and substantial issues of fact were raised which ne¬ 
cessitated a hearing prior to the counting of certain chal¬ 
lenged ballots to determine the eligibility of all challenged 
voters, and said documents are not made part of the record 
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for the purpose of proving that the matters recited therein 
are true in fact; (3) the parties waive the taking of further 
testimony, or the submission of further evidence, or any 
hearing or further hearing before any Trial Examiner, 
Examiner or Member of the Board, the issuance of any in¬ 
termediate or proposed report or proposed order, and the 
filing of exceptions to any such intermediate or proposed 
report or proposed order; (4) the parties waive all further 
hearing, taking of testimony, submission of evidence, oral 
argument or other procedure before the Board, provided 
that the parties might file, within a stated period, briefs 
with the Board. A memorandum brief was thereafter filed 
with the Board by the Respondent. 

The aforesaid stipulation is hereby accepted and made a 
part of the record herein, and, in accordance with Section 
102.50 of National Labor Relations Board Rules and Regu- 
lations—Series 6, as amended, the proceeding is hereby 
transferred to, and continued before, the Board. Upon the 
basis of the aforesaid stipulation and the entire record in 
the case, and upon full consideration of the Respondent’s 
memorandum, the Board makes the following: 

Findings of Fact 
I. The business of the Respondent 

Respondent is a corporation duly organized and exist¬ 
ing by virtue of the laws of the State of Maryland, 
210 having its principal office and place of business at 
Frederick, Maryland, where it is engaged in the 
manufacture, sale, and distribution of full-fashioned hos¬ 
iery. In the course of its business operations, the Respond¬ 
ent annually purchases materials and supplies valued in 
excess of $100,000, all of which originates in and is shipped 
from States other than the State of Maryland to the Fred¬ 
erick plant. Respondent annually sells and delivers sub¬ 
stantially all of its finished products, valued in excess of 
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$100,000, to purchasers in States other than the State of 
Maryland. 

The Respondent admits, and we find, that it is engaged in 
commerce within the meaning of the National Labor Rela¬ 
tions Act. 

II. The labor organization involved 

The Union, affiliated with the American Federation of 
Labor, is a labor organization within the meaning of the 
Act. 

III. The unfair labor practices 
A. The refusal to bargain 
1. The representation case 

On or about May 4, 1952, an economic strike commenced 
at the Respondent’s Frederick, Maryland, plant. On June 
4, 1952, the Union filed with the Board its petition for cer¬ 
tification of representatives in the unit described below, 
and, on June 12, the Board issued a Decision and Direction 
of Election containing the provision that “all persons hired 
since the commencement of the strike and all strikers shall 
be presumptively eligible to vote, subject to challenge”. 1 
The election thus directed was held on June 25 under the 
direction and supervision of the Regional Director for the 
Fifth Region. The tally of ballots showed that 157 votes 
were cast, of which one was for the Union, 46 were against 
the Union, and 110 were challenged. The strike was still 
current at the time of the election. 

Thereafter, on September 12,1952, the Regional Director 
issued his Report on Challenges in which he recom- 
211 mended that the challenges to 21 ballots be overruled, 
that 2 challenges be sustained, and that a hearing be 
conducted with respect to the issues raised by the remain¬ 
ing 87 challenged ballots. The Respondent contested the 
eligibilitv of 82 of these 87 voters on the ground that thev 


l Case No. 5-RC-1103, Original Decision and Direction of Election not 
reported in printed volumes of Board decisions. 
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had engaged in “debarment activity” on the picket line 
prior to the election and contended that this activity auto¬ 
matically placed these individuals in the category of em¬ 
ployees not entitled to reinstatement. As a further dis¬ 
qualification with respect to 23 of the S2, the "Respondent 
contended that these individuals had obtained permanent 
employment with another employer prior to the election. 
As no exceptions were filed to the Report on Challenges, 
the Board, on October 2, 1952, adopted the recommenda¬ 
tions and ordered that a hearing be held. 

Thereafter, and prior to the commencement of any 
hearing, the Board issued a Supplemental Decision and 
Order 2 wherein, on motion of the Union, it directed that 
testimony be excluded from the hearing concerning alleged 

“debarment activity” on the part of strikers who were 
not permanently replaced, discharged, or denied reinstate¬ 
ment prior to the date of the election. The Board further 
directed that the Regional Director prepare a Supple¬ 
mental Report on Challenges in accord with such ruling. 

On January 9, 1953, the Regional Director issued such 
Supplemental Report finding that none of the strikers 
whose eligibility was challenged had been permanently 
replaced, discharged or denied reinstatement prior to the 
date of the election and recommending that the challenges 
to the 59 ballots contested by the Respondent solely upon 
the grounds of “debarment activity” be overruled and 
that the ballots be opened and counted. The Regional 
Director further recommended overruling challenges to 15 
other ballots contested both on the ground that these em¬ 
ployees had engaged in “debarment activity” and on the 
ground that these employees had secured other permanent 
employment prior to the elction. Both the Respondent 
and the Union filed timely exceptions to the Supplemental 
Report on Challenges. 


2 101 NLRB No. 181. 
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On February 24, the Board issued its Second Supple¬ 
mental Decision and Direction 3 finding that the ex¬ 
ceptions did not raise substantial and material 
212 issues of fact as to the Regional Director's findings 
and recommendations and directing that those 
ballots to which challenges had been overruled should be 
opened and counted. Pursuant thereto, the Regional 
Director issued his revised tallv of ballots on March 6, 
which tally showed that the Union had obtained a majority 
of the valid votes cast. On March 10, counsel for the 
Respondent filed objections to the opening and counting 
of the challenged ballots. On March 17, the Board over¬ 
ruled the objections and certified that the Union, pursuant 
to Section 9 (a) of the Act, was the exclusive representa¬ 
tive of all the Respondent's employees in the unit 
described below for the purposes of collective bargaining 
in respect to rates of pay, wages, hours of employment, 
and other conditions of employment. 

2. The appropriate unit 

The parties agree, and the Board finds, that all produc¬ 
tion and maintenance employees at the Respondent’s 
Frederick, Maryland, plant, excluding office clerical 
employees, watchmen, professional employees and all 
supervisors as defined in the amended Act, constitute a 
unit appropriate for the purposes of collective bargaining 
within the meaning of Section 9 (b) of the Act. 

3. Representation by the Union of a majority in 
the appropriate unit 

As previously indicated, the Board, on March 17, 1953, 
certified the Union as exclusive bargaining representative 
in the appropriate unit of the Respondent’s employees. 
The Respondent contests the validity of this certification 
herein, as it did in the representation case, on the ground 


* 102 NLRB No. 176. 
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that tlie Board should have held a hearing concerning the 
allegations of “debarment activity" on the picket line by 
a substantial number of the challenged voters whose 
ballots were, instead, opened and counted. The Board 
considered this contention and Respondent’s supporting 
arguments in the representation case resulting in the certi¬ 
fication and found the contention to be without merit inas¬ 
much as the Respondent had not, in fact, discharged, 
permanently replaced, or refused to reinstate any of the 
challenged voters prior to the date of the election. The 
Respondent offers, and we find, no additional evidence or 
contention not considered in the prior representation 
matter which would support the Respondent’s posi¬ 
tion. 

213 Accordingly, we find that on March 17, 1953, and 
at all times thereafter, the Union was and now is the 
exclusive bargaining representative of the employees in the 
above-described unit for the purposes of collective bar¬ 
gaining with respect to rates of pay, wages, hours of em¬ 
ployment and other conditions of employment. 

4. The refusal to bargain 

The parties stipulated that by letter mailed on or about 
April 9, 1953, the Union requested a meeting with repre¬ 
sentatives of the Respondent for the purpose of reaching 
a collective bargaining agreement. The parties also 
stipulated that, on or about April 13, 1953, the Respondent 
replied to the Union’s request stating that it declined to 
recognize the certification of the Union as the representa¬ 
tive of its employees. The Respondent’s contention that 
the certification was invalid has been decided adversely to 
the Respondent herein. Accordingly, we find that the 
Respondent, on or about April 13, 1953, and at all times 
thereafter, refused to bargain collectively with the Union 
as the exclusive representative of employees of the 
Respondent in an appropriate unit in violation of Section 



S (a) (5) of the Act, and has thereby interfered with, 
restrained, and coerced its employees in the exercise of 
their statutory rights in violation of Section S (a) (1). 

IV. The effect of the unfair labor practices 

The activities of the Respondent set forth in Section III, 
above, occurring in connection with its operations described 
in Section I, above, have a close, intimate, and substantial 
relation to trade, traffic, and commerce among the several 
States, and tend to lead to labor disputes burdening and 
obstructing commerce. 

V. The remedy 

Having found that the Respondent is engaged in certain 
unfair labor practices, we shall order it to cease and desist 
therefrom and to take certain affirmative action which will 
effectuate the policies of the Act. 

Upon the basis of the above findings of fact and upon the 
entire record in this case, the Board makes the following: 

214 Concisions of Law 

1. American Federation of Hosiery Workers, AFL, is a 
labor organization within the meaning of Section 2 (5) of 
the Act. 

2. All production and maintenance employees at the 
Respondent’s Frederick, Maryland, full-fashioned hosiery 
plant, excluding office clerical employees, watchmen, pro¬ 
fessional employees and all supervisors as defined in the 
amended Act, constitute a unit appropriate for the pur¬ 
poses of collective bargaining within the meaning of 
Section 9 (b) of the Act. 

3. American Federation of Hosiery Workers, AFL, was 
on March 17, 1953, certified as, and has at all times there¬ 
after been, the exclusive representative of all employees 
in the aforesaid unit for the purposes of collective bargain¬ 
ing within the meaning of Section 9 (a) of the Act. 


4. By refusing on or about April 13, 1953, and at all 
times thereafter, to bargain collectively with American 
Federation of Hosiery "Workers, AFL, as the exclusive 
representative of all employees in the aforesaid appropriate 
unit, the Respondent has engaged in and is engaging in 
unfair labor practices within the meaning of Section 
8 (a) (5) of the Act. 

5. By the aforesaid unfair labor practice, the Respond¬ 
ent has interfered with, restrained, and coerced its 
employees in the exercise of their rights guaranteed in 
Section 7 of the Act, thereby engaging in unfair labor 
practices within the meaning of Section 8 (a) (1) of the 
Act. 

G. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of 
Section 2 (G) and (7) of the Act. 

Order 

Upon the entire record in this case and pursuant to 
Section 10 (c) of the National Labor Relations Act, the 
National Labor Relations Board hereby orders that the 
Respondent, Union Manufacturing Company, Frederick, 
Maryland, its officers, agents, successors, and assigns, 
shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with American 
Federation of Hosiery Workers, AFL, as the exclu- 

215 sive representative of all production and maintenance 
employees at the Respondent’s Frederick, Maryland, 
full-fashioned hosiery plant, excluding office clerical em¬ 
ployees, watchmen, professional employees and all super¬ 
visors as defined in the amended Act; 

(b) In any other manner interfering with the efforts of 
American Federation of Hosiery Workers, AFL, to 
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negotiate for, or to represent, tlie employees in the afore¬ 
said bargaining unit as their exclusive bargaining agent. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with American 
Federation of Hosiery Workers, AFL, as the exclusive 
representative of the employees in the aforesaid bargaining 
unit, with respect to rates of pay, wages, hours, and other 
conditions of employment, and if an understanding is 
reached embody such understanding in a signed agreement; 

(b) Post at its plant in Frederick, Maryland, copies of 
the notice attached hereto marked “Appendix A”. 4 Copies 
of said notice, to be furnished by the Regional Director for 
the Fifth Region, shall, after being signed by the 
Respondent’s representative, be posted by the Respondent 
immediately upon receipt thereof and maintained by it for 
sixty (60) consecutive days thereafter, in conspicuous 
places, including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken by the 
Respondent to insure that said notices are not altered, 
defaced, or covered by any other material; 

216 (c) Notify the Regional Director for the Fifth 

Region, in writing, within ten (10) days from the date 
of this Order, what steps the Respondent has taken to com¬ 
ply therewith. 

Signed at Washington, D. C., November 25,1953 

Guy Farmer, Chairman 
Abe Murdock, Member 
Ivar H. Peterson, Member 
Philip Ray Rodgers, Member 
National Labor Relations Board 

(Seal) 

< In the event that this order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words “PURSUANT TO 
A DECISION AND ORDER” the words “PURSUANT TO A DECREE OP 
THE UNITED STATES COURT OF APPEALS ENFORCING AN ORDER” 
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114 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 

Case No. 5-CA-717 
In the Matter of 

Union Manufacturing Company 
and 

American Federation of Hosiery Workers, AFL 

Complaint 

It having been charged by American Federation of Hos¬ 
iery Workers, AFL, that the Union Manufacturing Com¬ 
pany, hereinafter referred to as Respondent, has engaged 
in and is now engaging in certain unfair labor practices 
affecting commerce as set forth and defined in the National 
Labor Relations Act, as amended, 61 Stat. 136, 29 USC, 
Supp. IV, July 1947, Secs. 141, et seq.> hereinafter referred 
to as the Act, the General Counsel of the National Labor 
Relations Board, hereinafter referred to as the Board, on 
behalf of the Board, by the Acting Regional Director for 
the Fifth Region, designated by the Board’s Rules and 
Regulations, Section 102.15, hereby issues this Complaint 
and alleges as follows: 

I. 

Respondent is and has been at all times material herein 
a corporation duly organized and existing by virtue of the 
laws of the State of Maryland, having its principal office 
and place of business at Frederick, Maryland, hereinafter 
referred to as the Frederick plant, where it is engaged in 
the manufacture, sale and distribution of full-fashioned 
hosierv. 

n. 

Respondent, in the course and conduct of its business 
operations as described in the foregoing paragraph, annu- 
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ally purchases materials and supplies valued in excess of 
$100,000, all of which originates in and is shipped 
115 from States, other than the State of Maryland, to its 
Frederick plant; and Respondent annually sells fin¬ 
ished products valued in excess of $100,000, of which ap¬ 
proximately 100 percent is sold and shipped to States, 
other than the State of Maryland, from its Frederick plant. 

III. 


Respondent is and has been at all times material herein 
engaged in commerce within the meaning of Section 2, sub¬ 
section (6), of the Act. 

IV. 

American Federation of Hosiery Workers, AFL, herein¬ 
after referred to as the Union, is a labor organization with¬ 
in the meaning of Section 2, subsection (5), of the Act. 

V. 


In order that the employees of the Respondent may have 
the full benefit of their rights to self organization and bar¬ 
gaining and otherwise to effectuate the policies of the Act, 
all production and maintenance employees at the Respond¬ 
ent’s Frederick, Maryland, full-fashioned hosiery plant, 
excluding office clerical employees, watchmen, professional 
employees and all supervisors as defined in the Act, con¬ 
stitute a unit appropriate for the purposes of collective 
bargaining within the meaning of Section 9, subsection (b), 
of the Act. 
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On June 25, 1952, a majority of the employees of the 
Respondent in the unit described above in paragraph V, in 
a secret ballot election conducted in the matter of Union 
Manufacturing Company, Case No. 5-RC-1103, designated 
the Union as their representative for the purposes of col¬ 
lective bargaining with the Respondent, and by virtue of 
Section 9, subsection (a), of the Act, at all times since that 



date lias been and is now the exclusive representative of 
all the employees of Respondent in said unit for the pur¬ 
poses of collective bargaining in respect to rates of pay, 
wages, hours of employment or other conditions of employ¬ 
ment. The Board, on March 17,1953, formally certified the 
Union as the representative of the employees in said unit 
for the purposes of collective bargaining. 

116 VII. 

On or about April 9,197)3, while Respondent was engaged 
in operations described above in paragraphs I, II and III, 
the Union requested the Respondent to bargain collectively 
with respect to rates of pay, wages, hours of employment 
and other conditions of employment with the Union as ex¬ 
clusive representative of all the employees of Respondent 
in the unit described above in paragraph V. 

VIII. 

On or about April 13, 1953, and at all times thereafter, 
down to and including the date of the issuance of this Com¬ 
plaint, Respondent did refuse and continues to refuse to 
bargain colleetivelv in good faith with the Union as the ex- 
elusive representative of all employees of Respondent in 
the unit described above in paragraph V. 

IX. 

Respondent, by its refusal to bargain collectively with 
the Union as described in paragraph VIII above, as the 
exclusive representative of its employees in the unit set 
forth in paragraph V above, did thereby engage in and is 
thereby engaging in unfair labor practices within the mean¬ 
ing of Section 8, subsection (a)(5), of the Act, and by said 
acts and conduct did interfere with, restrain and coerce its 
employees, and is interfering with, restraining and coerc¬ 
ing its employees in the exercise of the rights guaranteed 
in Section 7 of the Act, and did thereby engage in, and is 
thereby engaging in unfair labor practices within the mean¬ 
ing of Section 8, subsection (a)(1), of the Act. 
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X. 

The activities of Respondent described in paragraph VIII 
above, occurring in connection with the operations of Re¬ 
spondent described in paragraphs I, II and III above, have 
a close, intimate, and substantial relation to trade, traffic 
and commerce among the several States and tend to lead to 
labor disputes burdening and obstructing commerce and 
the free flow of commerce. 

XL 

The acts of Respondent described above constitute un¬ 
fair labor practices within the meaning of Section 8, sub¬ 
sections (a)(1) and (a)(5), and Section 2, subsections (6) 
and (7), of the Act. 

117 "Wherefore, on this 30th day of April 1953, the 
General Counsel of the National Labor Relations 
Board, on behalf of the Board, has caused the Acting Re¬ 
gional Director for the Fifth Region to issue this Com¬ 
plaint against Union Manufacturing Company, Respondent 
herein. 

Eugene A. Curry 
Eugene A. Curry, 

Acting Regional Director 
National Labor Relations Board 

(Seal) 

• ••••••••• 

121 Answer to Complaint 

I 

The allegations contained in Paragraph I are admitted. 

n 

The allegations contained in Paragraph II are admitted. 

m 

The allegations contained in Paragraph III are admitted. 
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IV 

The Respondent has no knowledge as to the allegations 
contained in Paragraph IV and demands strict proof 
thereof. 

V 

The allegations contained in Paragraph V are admitted. 

VI 

The Respondent denies that on June 25, 1952. a majority 
of the employees of the Respondent designated the Union 
as their representative for the purposes of collective bar¬ 
gaining and that since that date the Union has been and is 
now the exclusive representative of all the employees of 
the Respondent in said unit for the purpose of collective 
bargaining in respect to rates of pay, wages, hours of em¬ 
ployment or other conditions of employment. 

The Respondent admits that on, to wit, March 17, 1953, 
the Board issued an “Order Overruling Objections and 
Certification of Representatives.” 

By way of further answer, the Respondent alleges the 
following facts: 

June 4, 1952—Notice of Representation Hearing issued. 

June 12,1952—Decision and Direction of Election issued. 

June 25, 1952—Tally of Ballots issued. 

Approximate number of eligible voters 
Votes cast against participating labor 
organization 
Votes cast for Union 
Valid votes counted 
Challenged ballots 

The Tally of Ballots indicated that 
“Challenges are sufficient in number 
to affect the results of the election.’ 1 

122 July 1, 1952—Letter from Field Examiner, Na¬ 
tional Labor Relations Board, to Respondent enclos- 
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46 
1 

47 
110 
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ing a list of challenges. Letter and enclosure are attached 
hereto and made a part hereof. (Exhibit 1) 

July 7, 1952—Letter from Respondent to the Field Ex¬ 
aminer, National Labor Relations Board, setting forth Re¬ 
spondent’s position in regard to challenges. Copy of letter 
attached hereto and made a part hereof. (Exhibit 2) 

July 15, 1952—Letter from Field Examiner, National La¬ 
bor Relations Board, requesting Respondent to state its 
position with regard to individuals named therein. Copy 
of letter attached hereto and made a part hereof. (Ex¬ 
hibit 3) 

July 19, 1952—Letter from Respondent to Field Exam¬ 
iner, National Labor Relations Board, setting forth Re¬ 
spondent’s position with reference to individuals mentioned 
in Board’s letter of July 15th. Copy of letter attached 
hereto and made a part hereof. (Exhibit 4) 

August 14, 1952—Letter from Respondent to Field Ex¬ 
aminer, National Labor Relations Board, enclosing 47 affi¬ 
davits. Copy of letter and affidavits attached hereto and 
made a part hereof. (Exhibit 5) 

August 29, 1952—Letter from Field Examiner, National 
Labor Relations Board, to Respondent requesting list of 
employees to whom Respondent mailed letters on specified 
dates and requesting expression of Respondent’s position 
with regard to all employees whom Respondent contends 
are not entitled to reinstatement. Copy of letter attached 
hereto and made a part hereof. (Exhibit 6) 

August 30, 1952—Letter from Respondent to Field Ex¬ 
aminer, National Labor Relations Board, in reply to Exam¬ 
iner’s letter of August 29th submitting requested informa¬ 
tion. Copv of letter attached hereto and made a part here¬ 
of. (Exhibit 7) 

September 12,1952—Report on Challenges filed by Board. 
October 2,1952—Order Directing Hearing on Challenged 
Ballots. 

October 6, 1952—Notice of Hearing on Challenged Bal¬ 
lots. 
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October 22, 1952—Order Rescheduling Hearing. 

October 23, 1952—Motion to Amend Order Directing 
Hearing on Challenged Ballots filed by Union. 

123 October 27, 1952—Objection to Motion to Amend 
Order Directing Hearing on Challenged Ballots filed 
by Respondent. 

November 14, 1952—Order Rescheduling Hearing. 

December 1, 1952—Order Rescheduling Hearing. 

December 10, 1952—Order Postponing Hearing Indefi¬ 
nitely. 

December 12, 1952—Supplemental Decision and Order. 

December 17,1952—Exceptions to Supplemental Decision 
and Order filed by the Respondent. 

December 30, 1952—Order Denying Motion. 

January 9, 1953—Supplemental Report on Challenges. 

January 15, 1953—Statement of Exceptions to Supple¬ 
mental Report on Challenges, with exhibits, filed by Re¬ 
spondent. 

February 24, 1953—Second Supplemental Decision and 
Direction. 

March 6, 1953—Oral objection made to Examiner at 
hearing prior to opening and counting of challenged 


ballots. 

March 6, 1953—Revised Tally of Ballots 

(Count of Challenged Ballots) 

Number of eligible voters 158 

Void Ballots 1 

Votes cast for Union S7 

Votes cast against participating labor 
organization 54 

Valid votes counted 141 

Unopened challenged ballots 10 158 


March 9, 1953—Objection to Opening and Counting of 
Challenged Ballots filed by Respondent. 




March 17, 1953—Order Overruling Objection and Certi¬ 
fication of Representatives. 

April 9, 1953 — Letter from Union to Respondent 
“requesting that a conference be arranged * * *.” Copy 
of letter attached hereto and made a part hereof. 
(Exhibit S) 

April 13,1953—Letter from Respondent to Union stating 
that the Respondent “is of the opinion that the decision 
of the Board is erroneous and that, consequently, the 
certification is invalid. Under these circumstances the 
Company declines to recognize the certification.” Copy of 
letter attached hereto and made a part hereof. 
(Exhibit 9) 

124 Further answering, Respondent says that, in 

reliance upon Section 9 (c) (3) of the Labor- 
Management Relations Act of 1947, as amended, which 
provides that “Employees on strike who are not entitled 
to reinstatement shall not be eligible to vote”, and other 
pertinent sections of the said Act, out of a total of 158 
ballots cast, it legally challenged 110, a number sufficient 
to affect the result of the election; that it submitted, by the 
exhibits hereto attached and prayed to be made a part 
hereof, prima facie evidence raising substantial and 
material factual issues as to the voting eligibility of the 
110 employees whose ballots were challenged; that the 
eligibility of the said 110 voters was challenged on the 
grounds that (1) the said voters had engaged in such un¬ 
protected activity that they were “not entitled to reinstate¬ 
ment” and/or (2) they had obtained other regular and 
substantially equivalent employment; that it was entitled 
to a hearing prior to certification (such as the Board 
originally ordered) to determine the material and factual 
issues of eligibility; that such hearing was ultimately 
denied; that the subsequent Order of Certification by the 
Board, having been substantially based upon the challenged 
ballots, was null and void and of no legal effect. 
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vn 

The Respondent admits that on, to wit, April 9, 1953, the 
Union filed with the Respondent a letter “requesting that 
a conference he arranged for the purpose of trying to reach 
an agreement with the Company governing rates of pay, 
wages, hours of employment, and other conditions of 
employment. (Exhibit S) 


VIII 

The allegations contained in Paragraph VIII are denied. 
The Respondent alleges that on or about April 13, 1953, it 
notified the Union that “the Company is of the opinion 
that the decision of the Board is erroneous and that, con¬ 
sequently, the certification is invalid. Under these 
circumstances the Company declines to recognize the 
certification.” (Exhibit 9) 


IX 

The allegations contained in Paragraph IX are denied. 

X 

The allegations contained in Paragraph X are denied. 

125 XI 

The allegations contained in Paragraph XI are denied. 

XII 

Answering Further, the Respondent says that it has at 
all times and on all occasions conducted itself in a proper, 
legal and lawful manner and it denies that it has at any 
time committed any act of commission or ommission con¬ 
trary to the statutes in such cases made and provided. 

Answering Further, Respondent says that it has been 
at all times, and presently is, ready and willing to negotiate 
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in good faith with such Union, if any, as may be legally 
certified in compliance with the provisions of the Labor- 
Management Relations Act of 1947, as amended; that it 
lias at all times acted in good faith; that it has at no time 
acted in bad faith; and that it has not engaged in, and is 
not now engaging in, any unfair labor practices, and that 
it has at no time violated any provision or provisions of 
applicable statutes, rules or regulations. 

Union Manufacturing Company 

By W. Clinton McSherry 
Vice President 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


A representation election was conducted by the 
Board among petitioner’s employees while a strike 
was still current at the plant. During the course of 
the election petitioner challenged the voting eligibility 
of certain employees on the ground that they had 
allegedly engaged in strike misconduct on occasions 
3 months, and 1 month, prior to the time the election 
was held. Neither at the time the election was held 
nor at any time thereafter has petitioner replaced, 
discharged, or denied reinstatement to any of the 
strikers. The question presented is whether strikers 
who have not been discharged, permanently replaced, 
or refused reinstatement by their employer, are 
eligible to vote in a Board conducted election even 
though they engaged prior to the election in strike 
misconduct for which the employer could lawfully 
have discharged them. 


<i) 
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Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12021 

Union - Manufacturing Company, petitioner 

v. 

National Labor Relations Board, respondent 


ON PETITION FOR REVIEW AND ON REQUEST FOR ENFORCE¬ 
MENT OF AN ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 

The facts of this case are set forth in the Joint 
Appendix, pp. 4—12. The pertinent statutory pro¬ 
visions appear in petitioner’s brief at pp. 3-5, except 
for Section 8 (d) of the National Labor Relations 
Act, as amended, which is reprinted infra, pp. 35-36. 

SUMMARY OF ARGUMENT 

The basic criterion for determining eligibility of a 
voter in a Board election is whether the voter in 
question will be affected by the results of the election, 
or in other words whether he is an employee whose 
bargaining representative will be determined by the 
election. Where it is clear at the time of the election 
that the would-be voter will not be affected by the 
election—e. g., where he is an economic striker who 
has already been replaced—he is ineligible to vote. 

(i) 
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But where it is not clear at the time of the election 
whether the would-be voter will or will not be 
affected—e. g., where he is an economic striker who 
may thereafter be replaced or denied reinstatement 
for nondiscriminatory reasons—he is eligible to vote. 

Strikers who have engaged in misconduct may be 

denied reinstatement for that reason. Other strikers 

mav also be denied reinstatement for nondiscrimi- 
•/ 

natory reasons. But the fact that a striker may law- 
fullv be denied reinstatement in the future does not 
establish that he is ineligible to vote, for if it did, all 
strikers would be ineligible. The provision in Section 
9 (c) (3) that strikers “not entitled to reinstatement” 
are ineligible to vote bars from voting those strikers 
whose reinstatement rights have already been defeated 
by their employer’s action; it does not bar those to 
whom the employer may in the future lawfully deny 
reinstatement, for all economic strikers fall into that 
category. 

Strikers who have engaged in misconduct do not 
thereby automatically forfeit their employment status; 
a striker’s misconduct is merely one of the lawful non¬ 
discriminatory reasons an employer may advance for 
denying him reinstatement. At the time of the elec¬ 
tion, however, there is no more reason to disfranchise 
a “violent” striker who may not be reinstated than 
there is to disfranchise any other striker who may also 
be denied reinstatement for a nondiscriminatory 
reason. 

These views are borne out by the legislative history 
of Section 9 (c) (3). Prior to its enactment in 1947, 
all strikers who had not been discharged or denied 



reinstatement were eligible to vote even if they had 
engaged in misconduct. The purpose of Section 9 (c) 
(3) was to alter not the rule relating to strike mis¬ 
conduct but another rule under which even replaced 
economic strikers were permitted to vote. Congress 
intended to change the latter rule because it felt that 
employees whose right to reinstatement had already 
been defeated should not vote; as one Senator put it, 
Congress did not desire to have 1,000 men vote where 
there were only 500 jobs. But nothing in the legisla¬ 
tive history or in the purpose of Congress suggests 
that unreplaced strikers should be denied the right to 
vote merely because reinstatement might lawfully be 
denied them in the future. Such a reading would dis¬ 
franchise all economic strikers, a result Congress did 
not intend. 

If the mere fact that a striker might not be rein¬ 
stated were sufficient to disfranchise him, the election 
would find only a minority of the employees eligible to 
vote. If the employer thereafter reinstated the strik¬ 
ers, they would be bound by a representative in whose 
selection they had no voice. Finally, the legislative 
history shows that Congress did not favor the with¬ 
drawing of employee status and voting rights from 
strikers, even from those who engaged in unlawful 
conduct. Where Congress so provided, or when it 
contemplated so providing, it expressed this result in 
unambiguous language. 
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ARGUMENT 

Strikers who have not been replaced, discharged, or refused 
reinstatement at the time of an election are eligible to vote 
even though they have engaged in misconduct for which 
they could lawfully be discharged or denied reinstatement 

A. Introduction—the underlying problem 

While an economic strike was in progress at peti¬ 
tioner’s plant, the Board conducted an election to 
determine the bargaining representative of peti¬ 
tioner’s employees. This case presents the question 
of what strikers may vote in the election. 

Questions of strike misconduct aside, the law is 
clear that economic strikers who have not been re¬ 
placed at the time of the election may vote- and that 
economic strikers who have been replaced may not 
vote. The underlying reason for this difference of 
treatment is that replaced strikers will not be among 
the employees represented by the winner of the elec¬ 
tion, whereas unreplaced strikers will be so repre¬ 
sented, unless they are replaced after the date of the 
election. Since, as petitioner concedes (Br., p. 29), 
the determination of a voter’s eligibility must be made 
at the time of the election, an unreplaced economic 
striker is eligible to vote even though he may there¬ 
after be replaced and lose his employee status. 

A similar problem arises with respect to strikers 
who have engaged in misconduct and are vulnerable 
to discharge therefor, but who at the time of the 
election have not been replaced or discharged or 
denied reinstatement. 1 Here, too, the ideal solution 


1 Petitioner admitted 6 months after the election that it had 
not taken “any affirmative action with reference to discharges or 
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would permit those strikers to vote who will be rein¬ 
stated, for they have a proper interest in the choice 
of bargaining representative, and would deny the 
vote to those who will not be reinstated. But, once 
again, the determination must be made at the time 
of the election when the future status is unrevealed. 
Consequently, just as economic strikers may vote, even 
though they may thereafter be replaced or denied 
reinstatement for other reasons, so too “violent” 
strikers may vote even though they may subsequently 
be discharged. In short, the acid test of a voter’s 
eligibility is whether he is included in the group to be 
affected by the outcome of the election. Where that 
status is in doubt—where the voter may or may not 
be included depending on future conduct of the 
employer—the vote may be cast. 

In the remaining pages of this brief we shall show 
that the foregoing analysis is correct. More particu¬ 
larly we shall show that both the statutory language, 
read in the light of settled judicial construction, and 
the legislative history establishes that a striker who 
has engaged in misconduct but who has not been dis¬ 
charged, refused reinstatement, or permanently re¬ 
placed is eligible to vote, and that the contrary result 
for which petitioner contends would lead to conse¬ 
quences which Congress could not have intended. 2 

reinstatements of these employees” (J. A. 8), and it does not 
assert anywhere in its brief that such affirmative action has yet 
been taken. 

2 It should be noted that the Board unanimously rejected pe¬ 
titioner’s contention both in the complaint case (per Chairman 
Farmer and Members Murdock, Peterson, and Rodgers) and in 
the representation case (per Chairman Herzog and Members 
Styles, Murdock, and Peterson), J. A. 29,43. 
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B.. The statutory language, read in the light of settled judicial construction 
of the Act, establishes that strikers who have engaged in misconduct but 
who have not been discharged or replaced are entitled to vote in a Board 
election 

1. Strikers, including those who engage in misconduct, are “ employees ” 

Under Section 2 (3) of the Act workers who are out 
on strike retain their status as employees. 3 This 
status, moreover, is not destroyed by the fact that as 
strikers they engaged in unlawful conduct. As re¬ 
cently stated by the Third Circuit, “strikers [who] 
have engaged in an unprotected strike” are not auto¬ 
matically deprived of employee status; rather they 
“subject themselves to the risk of the termination of 
their employment” but they remain employees until 
“the employer * * * affirmatively exercise[s] his op¬ 
tion to terminate the relationship, either by dis¬ 
charging the strikers or refusing reinstatement.” 
N. L. R. B. v. Wallick, 19S F. 2d 477, 4S3-4S4. We 
cite in the note below 4 a number of other decisions 

3 Under Section 2 (3), however, strikers who have “obtained 
any other regular and substantially equivalent employment” are 
excluded from the term “employee.” For this reason, the Board 
directed a hearing into the “permanent employment” issue but 
not into the issue of misconduct. See Pet. Br., pp. 21-22, 33-34. 
Economic strikers who have secured equivalent employment auto¬ 
matically lose their status as “employees”; strikers who have en¬ 
gaged in misconduct do not. Congress, recognizing that heated 
labor disputes are all too often accompanied by picket line warfare 
(see Republic Steel Corp. v. N. L. R. B ., 107 F. 2d 472, 479 (C. A 
3)), has consistently refused to impose an automatic loss of em¬ 
ployee status on persons who engage in strike misconduct. See 
infra, pp. 25-2S. 

* N. L. R. B. v. Fansteel Met. Corp ., 306 U. S. 240, 255-256; 
N. L. R. B. v. Sands Mfg. Co ., 306 U. S. 332, 344; N. L. R. B. 
v. Aladdin Industries , 125 F. 2d 377, 382 (C. A. 7), certiorari 
denied, 316 U. S. 706; N. L. R. B. v. Colten, 105 F. 2d 179, 183 
(C. A. 6); see also cases cited infra, p. 9, n. 6. 
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holding that mere engagement in misconduct does not 
of itself sever the employment relationship; indeed 
we do not understand that petitioner claims otherwise 
(see Pet. Br., pp. 28-29). 

2. No striker has a “right” to reinstatement; he has a right not to 6e- 

discriminated against 

Under ordinary circumstances all employees in the 
voting unit are eligible to vote in a Board election. 
Since strikers are employees, they too are eligible to 
vote, except that Congress has qualified that right by 
providing in Section 9 (c) (3) that “employees on 
strike who are not entitled to reinstatement shall not 
be eligible to vote.” This litigation turns on the 
meaning of this provision. 

As petitioner itself points out (Br., p. 16), no 
striker has “an absolute right to reinstatement. All 
that [he] does have is the right to apply for reinstate¬ 
ment, which right may not be destroyed by a discrimina¬ 
tory refusal to reinstate.” If Section 9 (c) (3) is read 
to mean “only strikers with a right to reinstatement are 
entitled to vote,” the Section means that no striker 
can vote. For as petitioner correctly suggests in the 
passage just quoted, a striker is not entitled to rein¬ 
statement; he is entitled only to nondiscriminatory 
treatment. Thus, a striker whose job has been abol¬ 
ished by technological improvements or by permanent 
reduction of production has no right to reinstatement. 
Similarly a striker who is physically unable to per¬ 
form his former work has no right to reinstatement. 
In the same way, the employer may lawfully refuse 
reinstatement to a striker because he engaged in mis¬ 
conduct. Indeed an employer may lawfully deny re- 
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instatement to a striker for “a bad reason,” 8 e. g., a 
prejudice against the striker’s politics, provided only 
that the reason must be unconnected with activities 
protected by the Act. 

3. Strikers icho have committed acts of misconduct have the same right 
as other strikers not to be discriminated against 

But Section 9 (c) (3) does not read that only strik¬ 
ers with a right to reinstatement may vote; it provides 
that those “not entitled to reinstatement are not en¬ 
titled to vote.” By this use of the double negative 
Congress has made it clear that all strikers may vote 
except those who are “not entitled to reinstatement.” 

The determination of whether a particular striker 
is one “not entitled to reinstatement” must be made, 
as petitioner concedes (Br. p. 29), at the time of the 
election. At that time, unless the striker has been 
replaced, no one can tell in the case of any particular 
striker whether he has a “right” to reinstatement, for 
any or all of them may be denied reinstatement for 
nondiscriminatorv reasons. In this sense a “violent” 
striker has as much “right” to reinstatement as any 
other striker. The employer may reinstate the “vio¬ 
lent” striker or he may refuse to do so for a nondis- 
criminatory reason, just as he may reinstate any other 
striker or refuse to do so for a nondiscriminatory 
reason. 

It follows, therefore, that at the time of the election 
the “violent” striker who has not been replaced, dis¬ 
charged, or denied reinstatement is in the same posi¬ 
tion with respect to reinstatement as any other 

5 Cf. Cusano v. .V. Z. R. B., 190 F. 2d S9S ? 902 (C. A. 3); N. L. 
R. B. v. Superior Co ., 199 F. 2d 39,42 (C. A. 6). 
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striker: he is not a striker “not entitled to reinstate¬ 
ment/’ but a striker who is entitled to reinstatement 
in the sense that he may not be discriminated against 
for protected activity. To be sure, the employer may 
deny him reinstatement for a good reason—strike mis¬ 
conduct. But the employer may deny reinstatement 
to other non-violent strikers for equally good reasons— 
such as lack of work or physical incapacity. 

Some confusion arises out of the fact that in the 
case of the “violent” striker the statutorily protected 
activity (the strike) and the grounds for denying 
reinstatement (the strike violence) may partially 
coincide. Where in fact the violent conduct fur¬ 
nishes the basis for the denial of reinstatement, the 
employer may, of course, properly refuse to reinstate. 
But where the facts establish that the employer in fact 
condoned the violence or merely utilized it as a pre¬ 
text for an act of reprisal against legitimate union 
activities, then the law is clear that the refusal to 
reinstate the “violent” striker violated the Act. 6 

Throughout its brief petitioner implies that the 
strikers who have engaged in misconduct automatically 
occupy a different status from other strikers. We 

6 El Paso Elec. Co. v. N. L. R. B., 119 F. 2d 581, 582 (C. A. 5), 
enforcing, 13 X. L. R. B. 213, 235-238, 242; N. L. R. B. v. Eagle- 
Picher Mining <£• Smelting Co., 119 F. 2d 903, 915 (C. A. 8); 
Stewart Die Casting Corp. v. N. L. R. B., 114 F. 2d 849, 856 (C. A. 
7), certiorari denied, 312 U. S. 680; N. L. R. B. v. E. A. Labora¬ 
tories, Inc., 1S8 F. 2d 885,886 (C. A. 2), certiorari denied, 342 U. S. 
871; N. L. R. B. v. Reed <& Prince Mfg. Co., 118 F. 2d 874, 885-886 
(C. A. 1), certiorari denied, 313 U. S. 595; N. L. R. B. v. Aladdin 
Industries, 125 F. 2d 377, 382 (C. A. 7), certiorari denied, 316 
U. S. 706; N. L. R. B. v. Stilley Plyrcood CoInc., 199 F. 2d 319, 
320-321 (C. A. 4), enforcing, 94 N. L. R. B. 932, 934, 938-939, 
certiorari denied, 344 U. S. 933; The Hoover Co. v. N. L. R. B 
191 F. 2d 380,391-392 (C. A. 6). 
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submit that the only difference lies in the fact that a 
nondiscriminatory reason for denying reinstatement 
is apparent where misconduct is shown, but that 
equally valid nondiscriminatory reasons may exist for 
denying reinstatement to other strikers. That the 
status of a “violent” striker does not differ from that 
of other strikers whom the employer may lawfully 
refuse to reinstate appears from the very cases relied 
on by petitioner. 

As the Supreme Court has made clear, by engaging 
in unlawful conduct during the course of a strike em¬ 
ployees subject themselves to “the risk of termination 
of their employment” (A r . L. R. B. v. Fansteel Met. 
Corp., 306 U. S. 240, 256), and their employer, conse¬ 
quently, is “at liberty to treat them as having severed 
their relations with the company” (A T . L. R. B. v. Sands 
Mfg. Co., 306 U. S. 332, 344). To argue, however, as 
does petitioner, that such employees thereby automati¬ 
cally, and absent any action on the part of their em¬ 
ployer, lose all rights to reinstatement is to read into the 
law a qualification which the Supreme Court and other 
courts have studiously disclaimed. Thus, in the Fan- 
steel case the Supreme Court emphasized that the 
issue “presented relates to the authority of the Board 
to require [an employer] to reinstate employees who 
were discharged 7 because of their unlawful conduct,” 
and at another point in its opinion again stressed 
that “the discharge was clearly proved ,y {supra, 
at 247, 252). Similarly, in holding in the Sands 
case that the Board was without power to direct 
the reinstatement of employees who had engaged in a 
strike in breach of contract, the Court again expressly 


7 Italics supplied throughout this brief unless otherwise noted- 
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noted with regard to the employees involved that the 
employer had “ consummate [d] their separation from 
the company’s employ” and that the Act did “not pro¬ 
hibit [their] effective discharge” {supra, at 344). 

In defining the status of a striker who has engaged 
in unlawful conduct other courts, as well, have taken 
pains to condition the ineligibility of such an em¬ 
ployee for reinstatement specifically upon the fact that 
the employer had affirmatively acted with respect to 
him by way of discharge or denial of reinstatement 
because of his unlawful conduct. For example, both 
in Perfect Circle Co. v. N. L. R. B., 162 F. 2d 566, 568, 
and in TT. T. Rawleigh Co. v. N. L. R. B., 190 F. 2d 832, 
839-840, upon which petitioner would rely, the Seventh 
Circuit, while holding that the employers in each case 
were within their rights in discharging employees who 
had participated in unlawful picketing, added signifi¬ 
cantly, "if lawfully discharged, the Board erred in 
ordering their reemployment. ” That the loss of rein¬ 
statement does not automatically flow from an em¬ 
ployee’s engaging in unlawful activity, but is depend¬ 
ent upon affirmative action by his employer, was again 
made plain in Stewart Die Casting Corp. v. N. L. 
R. B., 114 F. 2d 849, 853-856 (C. A. 7), certiorari 
denied, 312 U. S. 680, where the court, after quoting 
the Fansteel case, stated: 

The quoted language indicates that the court 
recognized the unlawful conduct merely as 
grounds for a discharge. Again it might have 
afforded justification for a refusal of reinstate¬ 
ment, but again petitioner did not exercise any 
right it had in this respect. 

293675—54-3 
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See also A 7 . L. B. B. v. Wallick, 198 F. 2d 477, 483-484 
(C. A. 3), quoted supra, p. 6, holding that strikers 
who engaged in unprotected activities were not barred 
from reinstatement and that 

the employer must affirmatively exercise his 
option to terminate the relationship, either by 
discharging the strikers or refusing reinstate¬ 
ment. 

Finally the ‘‘condonation” cases, cited supra, p. 9, 
n. 6, squarely hold that while a striker w’ho engages 
in misconduct may be denied reinstatement, the em¬ 
ployer may also reinstate him, and may not refuse to 
do so for a discriminatory reason. 

In sum, at the time of the election an unreplaced 
“violent” striker has the same right as any other 
unreplaced striker; he may be denied reinstatement 
but only for a nondiscriminatory reason. 

4. The phrase “not entitled to reinstatement ” applies to strikers whose 
right to reinstatement is already foreclosed; it does not embrace strikers 
who may be denied reinstatement but who are entitled to nondiscrimina¬ 
tory treatment when they apply 

To return to our fundamental premise, Section 9 
(c) (3) permits strikers to vote unless at the time of 
the election they are “not entitled to reinstatement.” 
Under this language, to prevent a striker from voting 
it must be affirmatively shown that he is “not entitled 
to reinstatement.” It is not enough to show’ that 
upon his application the employer may lawfully refuse 
to reinstate him, for that test would disfranchise any 
striker. In short the phrase “not entitled to rein¬ 
statement” does not mean that the reinstatement right 
is subject to defeasance by the employer; it means 
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that the right has already been defeated. Thus an 
economic striker who has already been replaced is one 
“not entitled to reinstatement.” But a striker whom 
the employer may lawfully replace or discharge or 
refuse to reinstate, but as to whom such action has not 
been taken, 8 is not, as of the time of the election, a 
striker “not entitled to reinstatement.” 

This, we submit, is the literal meaning of Section 
9 (c) (3). Moreover, it accomplishes the basic objec¬ 
tive (see supra, pp. 4r-5) of permitting those to vote 
who, so far as can then be determined, will be affected 
by the election. It also comports with the judicial 
authorities which recognize that strike misconduct 
does not end the employment relationship but merely 
permits the employer to terminate it should he so 
desire. We shall now show that this reading of the 
statute is also required by its legislative history. 

C. The legislative history of the Act confirms that the Board has properly 

interpreted Section 9 (c) (3) 

The clear purpose sought to be achieved by Congress 
in enacting Section 9 (e) (3) of the Act, considered in 
the light of the Board’s prior policy with regard to 
the eligibility of voters such as those in issue, bespeaks 
the correctness of the interpretation given that section 
by the Board. 

Under the original Act Board decisions clearly 
established that strikers who had engaged in unlawful 
conduct, but had not been discharged or denied rein¬ 
statement by their employer prior to the eligibility 

8 As noted above, p. 4, n. 1, petitioner admits that even after 
the election it had not discharged or denied reinstatement to these 
strikers. 
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date, were entitled to vote in a Board-conducted elec¬ 
tion. Worcester Woolen Mills Corporation, 69 N. L. 
R. B. 425, enforced, 170 F. 2d 13 (C. A. 1) ; Precision 
Castings Co., Inc., 26 N. L. R. B. 528, 535-536. 9 
Equally well settled, on the other hand, was the prin¬ 
ciple that any employee who had been discharged 
prior to the date of the election for good cause, such 
as, for example, unlawful conduct during the course of 
a strike, was not entitled to participate in a Board 
conducted election. 10 As stated by the Second Circuit, 
in another connection, “[njothing in the Taft-Hartley 
Act or its legislative history suggests that Congress re¬ 
pudiated that interpretative distinction. Indeed, con¬ 
sidering not alone the ‘silence of Congress’ argument 
but also the temper of Congress when it enacted Taft- 

0 The Board in 'Worcester Woolen Mills rejected “the Company's 
thesis that participation in illegal activity per se deprives strikers 
of their employee status” and right to vote in an election; although 
the five strikers who had allegedly engaged in misconduct had not 
been reinstated on the eligibility date, the Board held that they 
“were qualified voters * * * at all material times” in view of 
the fact that the employer had taken “no overt action * * * to dis¬ 
charge” them. 69 X. L. R. B. at 429-430. Similarly, in Precision 
Castings evidence was presented by the company showing that 
certain strikers had engaged in illegal picketing and had com¬ 
mitted acts of violence; the Board, however, held that these 
strikers were entitled to participate in the election in view of the 
fact that the company did not contend that “the employees had 
been discharged" or that “the employer-employee relation¬ 
ship * * * thereby had automatically terminated.” 26 X. L. R. B. 
at 535-536. 

10 Ohio Foundry Co.. 3 X. L. R. B. 701, 709-710; The Rudolph 
Wurlitzer Co.. 32 X. L. R. B. 163,166; A. L. R. B. Twelfth Annual 
Report (Govt. Print. Off., 1948), pp. 15-16; N. L. R. B. Eleventh 
Annual Report (Govt. Print. Off., 1947), pp. 20-21; N. L. R. B. 
Ninth Annual Report (Govt. Print. Off., 1945), pp. 28-29; X. L. 
R. B. Third Annual Report (Govt. Print. Off., 1939), pp. 142-143. 
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Hartley, there is good reason to conclude that Con¬ 
gress adopted that distinction.” N. L. R. B. v. Elec¬ 
tronics Equipment Co., Inc., 194 F. 2d 650, 652. 

As the Board found (J. A. 26), the legislative his¬ 
tory of the Act “clearly and unmistakably” reveals 
that the adoption of Section 9 (c) (3) was aimed, 
not at the voting eligibility of strikers such as those 
in issue, but at the right of strikers to vote when 
reinstatement was already foreclosed to them. That 
portion of Section 9 (c) (3) with which we are con¬ 
cerned had no counterpart in the Act as originally 
passed by the House, and first appeared in the version 
of the Act as introduced in, and passed by, the Senate. 
As stated in the Senate Committee report which 
accompanied the introduction of the bill, the purpose 
of the provision was as follows: 

When elections are conducted during a strike, 
situations frequently arise wherein the em¬ 
ployer has continued to operate his business 
with replacement workers. If such strike is an 
economic one and not caused bv unfair labor 
practices of the employer, strikers permanently 
replaced have no right to reinstatement 
(N. L. R. B. v. Mackay Radio, 304 U. S. 333). 
It appears clear that a striker having no right 
to replacement should not have a voice in the 
selection of a bargaining representative, and 
the committee bill so provides. Senate Report 
No. 105, 80th Cong., 1st Sess., p. 25. 

Under the Wagner Act the Board had announced in 
The Rudolph Wurlitzer Co., 32 N. L. R. B. 163, 
166-167, decided in 1941, and thereafter had con- 
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sistentlv held, that when an election was conducted 
during a current economic strike both the strikers 
and the employees who had permanently replaced 
them were eligible to vote. 11 As the Senate Report 
above cited and the entire subsequent legislative his¬ 
tory of Section 9 (c) (3) shows, Congress was con¬ 
cerned with, and sought to effect a change in, only 
this rule of the Board, under which an economic 
striker was permitted to vote in an election even 
though he had been permanently replaced and no 
longer had any right, to be taken back to work. 

Thus, throughout the debates on the Act the sole 
purpose ascribed to Section 9 (c) (3) was that of 
withholding the right to vote in a Board election from 
an economic striker who had been permanently re¬ 
placed. Senator Ball, one of the managers of the bill 
in the Senate and a member of the conference com¬ 
mittee which formulated Section 9 (c) (3), stated the 

11 Cf. Lloyd Hollister, Inc., 68 X. L. R. B. 733, 740-741; Ash 
Grove Lime <£ Portland Cement Co ., 69 X. L. R. B. 1251, 1255; 
Hortons Laundry, Inc., 72 X. L. R. B. 1129,1132-1133; N. L. R. B. 
Ticelfth Annual Report (Govt. Print. Off., 1948), pp. 15-16; N. L. 
R. B. Eleventh Annual Report (Govt. Print Off., 1947), p. 21; 
N. L. R. B. Tenth Annual Report (Govt. Print. Off., 1946), p. 
23-24; N. L. R. B. Ninth Annual Report (Govt. Print. Off., 1945), 
p. 29; N. L. R. B. Eighth Annual Report (Govt. Print. Off., 1944), 
p. 50; N. L. R. B. Seventh Annual Report (Govt. Print. Off., 
1943), p. 57; N. L. R. B. Sixth Annual Report (Govt. Print. Off., 
1942), p. 59. The rule announced in the Wurlitzer case constituted 
a departure from the prior Board policy of allowing only the 
strikers, but not their permanent replacements, to vote in a Board 
election. A. Sartorius & Co ., Inc., 10 X. L. R. B. 493, 494-495; 
N. L. R. B. Fifth Annual Report (Govt. Print. Off., 1941), pp. 
58-59; N. L. R. B. Fourth Annual Report (Govt. Print. Off., 
1940), pp. 78-79. 
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intent of the provision in these words (93 Cong. Rec. 
4195-4196) : 

The only change made in existing law by the 
amendment * * * is to limit the provision to 
employees who are on strike, who have been 
replaced, not by strikebreakers but by em¬ 
ployees who have accepted permanent em¬ 
ployment. 

Senator Taft similarly emphasized the restricted scope 
of Section 9 (c) (3) on the opening day of debate in 
the Senate when he explained that the provision 
applied to the situation where strikers “have been 
replaced” and that “the bill provides in that case 
that the former employee cannot vote in the election.” 
93 Cong. Rec. 3838-3839. At still another point 
Senator Ball again stressed that Section 9 (c) (3) 
was aimed at making “strikers who have been re¬ 
placed” ineligible to vote and was intended to obviate 
the “ridiculous situation of 1,000 persons voting for 
a bargaining agent for only 500 jobs.” 93 Cong. Rec. 
4196, A2252-2253. And, as is equally clear, oppo¬ 
nents of the measure, as well, understood that its 
applicability was restricted to the voting eligibility 
of replaced economic strikers. See 93 Cong. Rec. 
7486, 6527. 

The limited scope of Section 9 (c) (3) was again 
underscored by Congress on two separate occasions 
following its enactment. In commenting on Section 
9 (c) (3), the Joint Committee of Congress, estab¬ 
lished to oversee the operation of the amended Act, 
referred in its report to the Board policy under the 
Wagner Act of permitting “both the strikers and the 
replacements to vote” in an election conducted during 
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a strike, and went on to note with approval that ‘‘the 
Board has applied'' Section 9 (c) (3) by depriving 
economic strikers who “hav[e] been permanently 
replaced” of the right to vote. Be port of the Joint 
Committee on Labor-Management Relations, Rep. No. 
9S6, Part 3, SOtli Cong., 2d Sess., p. 75. 12 Again, in 
the 81st Congress, Senator Taft introduced (S. 249, 
81st Cong., 1st Sess., in 95 Cong. Rec. 8506-8513), and 
the Senate passed (95 Cong. Rec. 8716-8717), a bill 
amending the Taft-Hartley Act which completely 
omitted the part of Section 9 (c) (3) with which we 
are concerned. As Senator Taft explained, “The 
provision depriving replaced economic strikers of a 
vote in representation elections” was among those 
eliminated “because experience has proven them to be 
unwise.” S. Rept. No. 99, Part 2, 81st Cong., 1st 
Sess., p. 5. 13 Subsequently in the course of the debates 
Senator Taft succinctly reiterated the limited inten¬ 
tion of Congress in enacting Section 9 (c) (3) when 
he stated that many “objections” had been raised 
because of the fact that (95 Cong. Rec, S587): 

12 This Court has expressly noted that the Report of the Joint 
Committee is an appropriate source from which to glean the Con¬ 
gressional intent. See West Te-ras Utilities Co. v. N. L. R. B., 1S4 
F. 2d 233, 235, ST App. D. C. 179, 181, certiorari denied, 341 U. S. 
939, rehearing denied. 342 U. S. S43. See also, Herzog v. Parsons , 
1S1 F. 2d 781, 7SS, 80 App. D. C. 198, 205, certiorari denied, 340 
U. S. 810: Norwegian Nitrogen Co. v. United States , 2S8 U. S. 294, 
313. 

13 Completely concurring in Senator Taft's characterization, the 
majority members of the Committee referred in their portion of 
the report to Section 9 (c) (3) as “the provision under which eco¬ 
nomic strikers are made ineligible to vote in Board elections if 
they hare been replaced:' S. Rept. No. 99. Part 1, 81st Cong.. 1st 
Sess., p. 30. 
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* * * when the strikers were no longer entitled 
to get their jobs back, by reason of the fact 
that they had been replaced by bona fide per¬ 
manent employees, the striking employees could 
no longer vote * * * The Supreme Court had 
ruled that a man who had been replaced by 
such a permanent employee was no longer 
entitled to get his job back. Under those cir¬ 
cumstances it seemed to us that he should not 
be able to vote. 

The removal of Section 9 (c) (3) from the Act, 
Senator Taft continued, would only mean that the 
Board w*ould “probably go back * * * to the rule 
established * * * before the Taft-Hartlev law, 
namely, that both the strikers and the permanent 
employees may vote ” 95 Cong. Rec. 8587. 

Of further significance, moreover, is the fact that 
Congress expressly intended Section 9 (c) (3) to have 
no application to employees who are engaged in an 
unfair labor practice strike, rather than in an economic 
strike. 14 As the Joint Committee on Labor-Manage- 

14 As originally passed by the Senate, Section 9 (c) (3) excluded 
unfair labor practice strikes from its reach by express!}* providing 
that “employees on strike who are not entitled to reinstatement 
shall not be eligible to vote unless such strike involves an unfair 
labor practice on the part of the employer.” S. 1126, 80th Cong., 
1st Sess., April 17 and May 13, 1947. Following the conference 
between the Senate and House to resolve the differences between 
their respective versions of the Act, the “unless clause" was de¬ 
leted from the Act so as not to *‘preclud[e] the Board from chang¬ 
ing its present practice with respect to the treatment of ‘unfair 
labor practice* strikers as distinguished from that accorded to 
‘economic* strikers.” House Conference Report Xo. 510, SOth 
Cong., 1st Sess., pp. 49-50. As Senator Taft himself subsequently 
made clear, however, the provision as finally enacted was to have 
no application in an unfair labor practice strike so long as the 


/ 
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ment Relations stated in its report, “Section 9 (c) (3) 
does not apply when the strike is called in protest of 
an unfair labor practice committed by the employer” 
because “the employer must take hack the strikers 
upon their request, even if they have been perma¬ 
nently replaced.” S. Rept. No. 986, Part 3, 80th 
Cong., 2d Sess., p. 75. Yet, as Congress was fully 
aware, a striker who engaged in misconduct during 
the course of an unfair labor practice strike was, and 
is, on exactly the same footing with respect to rein¬ 
statement as a striker who engages in unlawful activ¬ 
ity during an economic strike. Indeed, Congress gave 
specific approval to the Fansteel decision, in which the 
Supreme Court established that the duty of an em¬ 
ployer to reinstate an unfair labor practice striker 
who has engaged in misconduct is no greater than his 
duty to reinstate an economic striker guilty of strike 
misconduct. N. L: R. B . v. Fansteel Met. Corp., 306 
U. S. 240, 253; H. Rept. No. 245, 80th Cong., 1st Sess., 
p. 27. Thus, by making clear that all unfair labor 
practice strikers were “entitled” to vote under the 
terms of Section 9 (c) (3), Congress again demon¬ 
strated that participation in strike misconduct was to 
have no relevance in determining an employee’s eligi¬ 
bility to vote under Section 9 (c) (3). 

Finally, although these expressions of legislative 
purpose are sufficiently persuasive in themselves, Con¬ 
gress removed any remaining doubt concerning the 

“decisions of the Board which treat unfair labor practice strikers 
and economic strikers differently” continued unchanged. 93 
Cong. Rec. 6444-6445. See also the descriptions of Section 9 (c) 
(3) as applying only to economic strikers, cited supra, pp. 15, 
17-18. 


phrase “not entitled to reinstatement” by clearly 
delineating what the status of employees who engage 
in strike misconduct was to be under the Act. The 
version of the Act as originally passed by the House 
expressly outlawed “unlawful concerted activities,” 
including mass picketing and strike violence, and 
further provided that employees would become “sub¬ 
ject to losing their rights and privileges under the 
Act” if they participated in such activities. H. Rept. 
No. 245, 80th Cong., 1st Sess., pp. 27, 44; H. R. 3020, 
80th Cong., 1st Sess. Following the Senate-House 
conference these provisions were deleted as “unneces¬ 
sary” in view’ of the rules which “the courts have 
firmly established * * * under the existing provisions 
of Section 7 of the National Labor Relations Act.” 
H. Conf. Rept. No. 510, 80tli Cong., 1st Sess., pp. 
38-39. 

In going on to restate the “existing principles of 
law developed by the courts,” which would control 
under the amended Act, the conferees explained (ibid. 
at 42, 59) : 

Under the House bill * * * employees partici¬ 
pating [in unlawful conduct] were subject to 
deprivation of their rights under the Act. The 
conference agreement * * * does not by specific 
terms contain any of these sanctions, but an 
employee who is discharged for participating in 
them will not, as explained in the discussion of 
Section 7, be entitled to reinstatement. 

Thus, in the view of Congress, an employee guilty of 
misconduct becomes “not entitled to reinstatement” 
within the meaning of the Act when he “is discharged 
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for participating” in the unlawful activity. As the 
conferees went on to make equally clear, however, 
“ employees who engage in violence [or] mass picket¬ 
ing” are merely to be considered “subject to discharge 
without right of reinstatement” prior to the time the 
employer takes affirmative action based on their mis¬ 
conduct. H. Conf. Rept. No. 510, 80th Cong., 1st 
Sess., p. 59. We submit that clearer Congressional 
concurrence in the Board’s view that a striker does 
not automatically become “not entitled to reinstate¬ 
ment,” absent affirmative employer action, could 
scarcely be found. 15 

Thus, the legislative history of the Act establishes 
that Congress did not entertain the slightest intention 
of changing the prior Board policy of permitting strik¬ 
ers such as those in issue to vote in a Board election 
(see Pet. Br., pp. 22, 24); that “the only change” 
Congress sought to achieve by enacting Section 9 (c) 
(3) was to preclude strikers “who have been re¬ 
placed * * * bv employees who have accepted perma¬ 
nent employment” from voting in an election, con¬ 
trary to the rule formerly followed by the Board 
{supra, p. 17); that the only effect of deleting Section 
9 (c) (3) from the Act would be “that both the strik- 

13 Further illustration that a striker who has engaged in miscon¬ 
duct loses his right to reinstatement only after his employer has 
taken affirmative action based on that misconduct is found in the 
fact that Congress interpreted the Fansteel decision, and subse¬ 
quent similar cases, as holding that the Board could not “rein¬ 
state * * * strikers whom employ era discharge for” having par¬ 
ticipated in “violence in strikes”; as Congress indicated, this in¬ 
terpretation was to control under the amended Act. ff. Rept. No. 
245, 80th Cong., 1st Sess., p. 27; H. Conf. Rept. No. 510 , 80th 
Cong., 1st Sess., pp. 38-39. 
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ers and the permanent employees may vote” {supra, 
p. 19); and that Congress expressly intended that a 
striker who engaged in misconduct would “not * * * 
be entitled to reinstatement” only when he “is dis¬ 
charged for participating” in the unlawful conduct, 
but that until such affirmative action was taken by the 
employer such an employee would merely be “subject 
to” discharge, loss of right to reinstatement, and, con¬ 
sequently, loss of the right to vote in a Board election 
{supra, pp. 21-22). 

The legislative history summarized above further 
attests that the fundamental desire of Congress in this 
respect was to withhold the franchise only from those 
who would clearly be unaffected by the election, but 
to extend it to those who—so far as could be ascer¬ 
tained on the day of the election—might be restored 
to their jobs. See supra, p. 4. Replaced economic 
strikers would not be returning to work; cf. Senator 
Ball’s comment quoted supra, p. 17, anent 1,000 voters 
for 500 jobs. But other strikers, although they might 
be replaced or otherwise denied reinstatement after 
the election were—on election day—strikers whose 
reinstatement was not yet foreclosed, and who were 
therefore eligible to vote. 

A contrary result would preclude these employees 
from voting and then—if their employer did not with¬ 
hold reinstatement—would bind them as employees 
to a bargaining representative selected when they 
were ineligible to vote. We turn to a consideration 
of this and other consequences of petitioner’s interpre¬ 
tation which further demonstrate that Congress did 
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not intend to withhold the franchise from these 
strikers. 

D. Congress cannot be presumed to have intended the consequences 
attendant upon petitioner’s interpretation of the Act 

Since the enactment of Section 9 (c) (3) the Board 
has wholly abandoned its former policy of according 
voting rights to both economic strikers and their per¬ 
manent replacements, and has consistently held that, 
by virtue of Section 9 (c) (3), a replaced economic 
striker is no longer eligible to vote in a Board 
election. 16 That this change in Board policy has 
effectuated the legislative purpose of Section 9 (c) (3) 
was expressly affirmed by Congress on two separate 
occasions following the adoption of the Act. Report 
of the Joint Committee on Labor-Management Relar- 
tions, S. Rept. No. 986, Part 3, 80th Cong., 2d Sess., p. 
75; S. Rept. No. 99, Part 1, 81st Cong., 1st Sess., pp. 
30-31. Adoption of petitioner’s contention, however, 
would ascribe to Congress the additional purpose of 
disfranchising strikers who have neither been dis¬ 
charged nor denied reinstatement for having engaged 
in unlawful activity. Even absent the clear indica- 
tions of a contrary legislative purpose detailed supra, 
pp. 15-22, the consequences of petitioner’s interpreta¬ 
tion are so serious that they cannot be lightly assumed 
to come within the Congressional intent where, as here, 

10 The Pipe Machinery Co., 76 N. L. R. B. 247, 249-250; Times' 
Square Stores Corp., 79 X. L. R. B. 361, 364: Midwest Screw 
Products Co ., 86 N. L. R. B. 643, 644—645; Tech-Masters Products 
Co., 94 X. L. R. B. 718, 719. See also, N. L. R. B. Eighteenth An¬ 
nual Report (Govt. Print. Off., 1954), p. 25; N. L. R. B. Sixteenth 
Annual Report (Govt. Print. Off., 1952), p. 123; .V. L. R. B. Thir¬ 
teenth Annual Report (Govt. Print. Off., 1949), pp. 32-33. 
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there is a total absence of any evidence to justify this 
conclusion. 

Thus, Congress has demonstrated on many occasions 
that when it has chosen to alter the Act by depriving 
individuals of employee and voting status for having 
engaged in strike misconduct, it has done so specifi¬ 
cally and only after great deliberation. For example, 
the Case Bill, which was adopted by the 79th Congress 
but vetoed by the President, in its original form 
provided that any person who engaged in strike 
violence would 

on and after such violation cease to have, and 
cease to be entitled to, the status of an employee 
for the purposes of sections 7, 8 , and 9 of the 
National Labor Relations Act * * * H. R. 
5262, 79th Cong., 2d Sess., Sec. 11 (a), intro¬ 
duced at 92 Cong. Rec. 555. 

Serious objections that the bill would “invite * * * 
employers to discriminate against employees” who 
were thus deprived of employee status under the Act 
were raised, however, and this provision was com¬ 
pletely eliminated from the Case Bill as finally en¬ 
acted. 92 Cong. Rec. 687, 780, 1070-1071, 5926, 5929. 17 

17 As suggested above, p. 6, n. 3, violence is so common a con¬ 
comitant of a strike that to impose automatic loss of employee 
status on strikers who misconduct themselves would constitute 
a significant alteration of existing law. That Congress is 
hesitant to deprive employees such as those in issue of vot¬ 
ing rights, and will only impose this penalty expressly, is further 
evidenced in the legislative history of the Case Bill. Thus, 
Senators Taft, Ball, and Smith offered three amendments 
to the House version of the bill to deal with the status of em¬ 
ployees who engaged (1) in strike violence and other miscon¬ 
duct, (2) in a strike called in violation of contract, and (3) in a 
strike called during an imposed 60 day “cooling off" period. 
While expressly depriving strikers who came within the two lat- 
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In the Act itself, moreover, Congress again demon¬ 
strated that it would deprive strikers who engaged 
in misconduct of their employee and voting status 
only expressly and after due debate. Thus, in Section 
8 (d), Congress prohibited the calling of a strike before 
the expiration of a prescribed 60 day notice period, 
where a collective bargaining contract is in effect, and 
specifically added that: 

Any employee who engages in a strike within 
the sixty-day period specified in this subsection 
shall Jose his status as an employee of the em¬ 
ployer engaged in the particular labor dispute, 
for the purposes of sections 8, 9, and 10 of 
this Act. 

Although Section 8 (d) was subsequently adopted, 
the sanction it imposed was bitterly contested on the 
ground that a striker who engaged in this particular 
type of misconduct, by being deprived of employee 
status, 4 ‘may thereafter be discriminatorily dis¬ 
charged.” 93 Cong. Rec. 6385, 4036, 4767, 6503. As 
one of the chief opponents, Senator Murray, sum¬ 
marized (93 Cong. Rec. 4904r-£905) : 

As we have stated repeatedly in the past—re¬ 
garding the Case bill and other labor measures 
before Congress—this is an unfair punitive 

ter categories of their “status as an employee * * * for the pur¬ 
poses of sections 8, 9, and 10 of the National Labor Relations 
Act,” the three Senators who subsequently were members of the 
Committee which formulated Section 9 (c) (3) of the Act ( S. 
Rept. No. 105 , SOth Cong., 1st Sess., pp. 25, 56), specifically dis¬ 
tinguished the situation involving strike misconduct by providing 
that an employee who engaged in violence would merely “not be 
entitled to reinstatement by, or any back pay from, [his] employer 
under Section 10 of the National Labor Relations Act.” S. Rept. 
1177 , Part 2,79th Cong., 2d Sess., pp. 4,7,10-11,19-21. 
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device [for] the employee would be made an 
economic pariah * * * 

By way of contrast, as we have already seen, ex¬ 
press provisions in the House bill outlawing the type 
of strike misconduct with which we are here con¬ 
cerned, and rendering employees such as those in 
issue merely “subject to losing their rights and priv¬ 
ileges under the Act,” were completely eliminated in 
conference because, in the words of the conferees, 
* 4 existing principles of law” were sufficient to accom¬ 
plish the extent to which Congress had indicated that 
it chose to take action in that area {supra, pp. 20-22). 
“So striking” a difference in the treatment of these 
two types of strike misconduct “could only have pro¬ 
ceeded from a deliberate difference of intent.” 
S. E. C. v. Collier, 76 F. 2d 939 (C. A. 2, per 
L. Hand, J.). 18 

To attribute an intent to Congress, in Section 9 (c) 
(3), sub silentio to deprive the individuals in issue of 
their employee and voting status under the Act, as 
petitioner argues, moreover, would place in the hands 
of unscrupulous employers the very “unfair punitive 
device” which Congress has shown, in both the Case 
Bill and in Section 8 (d) of the Act, it would confer 
only expressly and with great reluctance. For were 
Section 9 (c) (3) construed so that an act of mis¬ 
conduct would per se render a striker ineligible to 

18 Congress subsequently confirmed its “deliberate difference of 
intent” ( S. E. C. v. Collier, supra), when it reiterated that an 
employee who engages in a strike prohibited by Section 8 (d) 
“automatically loses his rights as an employee,” whereas, under 
Section 9 (c) (3), “the loss of employee status” by an economic 
striker “is contingent on his replacement by the employer.” S. 
Rept. No. 99, Part 1,81st Cong., 1st Sess., pp. 30-31. 
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vote, an employer would have the power to prevent 
his striking employees from expressing their wishes 
with regard to representation in the future even 
though he fully intended to reinstate them, despite 
their misconduct, once the strike was over. Strike 
misconduct by an employee clearly confers upon an 
employer no such power to discriminate, however, but 
merely affords him 44 the normal rights of redress,” 
including “the right to discharge the wrongdoers.” 
N. L. B. B. v. Fansteel Met. Corp., 306 U. S. 240, 254. 

As the cases cited by petitioner establish, the right 
of an employer to discharge such strikers is grounded 
in his larger right to protect the plant property and 
preserve discipline in the future. 19 Accordingly, it is 
axiomatic that the “right to be free from violence” 
does not carrv with it the right to insist that 4 4 the 
employees remain non-members of the union.” N. L. 
B. B. v. Illinois Tool Works, 153 F. 2d 811, 815-816 
(C. A. 7). If the employer chooses “to consider the 
exigencies of its business and to offer reemploy¬ 
ment” 20 to strikers, despite their misconduct during a 
strike, he may 4 4 not lawfully do anything in connec¬ 
tion with the reinstatement of the strikers to discour¬ 
age the right of collective bargaining guaranteed by 
the Act.” Hazel-Atlas Glass Co. v. N. L. B. B., 127 

19 .V. L. R. B. v. Fansteel Met. Corp., 306 U. S. 240, 253, 254; 
Maryland Drydock Co., v. N. L. R. B., 183 F. 2d 538, 539 (C. A 
4); N. L. R. B. v. Kelco Corp., 178 F. 2d 578, 580 (C. A. 4). See 
also, Ohio Telephone Co., v. N. L. R. B., 192 F. 2d 664, 665- 
667 (C. A. 6); N. I. R. B. v. Clinchfield Coal Corp.. 145 F. 2d 66, 
73 (C. A.4). 

20 .V. I. R. B. v. Fansteel Met. Corp., 306 U. S. 240, 259. 
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F. 2d 109, 118 (C. A. 4). 21 Yet petitioner’s inter¬ 
pretation of the Act would enable an employer to use 
the misconduct of his striking employees as a pretext 
for placing just such a discriminatory condition upon 
their subsequent reinstatement. By preventing strik¬ 
ers from voting in the election merely because they 
had engaged in misconduct, even though they had 
neither been discharged nor denied reinstatement for 
that misconduct, an unfair employer could assure him¬ 
self of a trained working force with no right to bar¬ 
gain collectively through a representative for at least 
a year. 22 It cannot be assumed that Congress in¬ 
tended to convert an employer’s unexercised right to 
discharge or refuse reinstatement to strikers guilty of 
misconduct into such a potent weapon for discrimina¬ 
tion, where, as here, there is a complete absence of 
any evidence indicating an intent to achieve this result. 

21 N. L. R. B. v. E. A. Laboratories, Inc., 188 F. 2d 885, 886-887 
(C. A. 2), certiorari denied, 342 U. S. 871; N. L. R. B. v. Alabama 
Marble Co., 185 F. 2d 1022-1023 (C. A. 5), enforcing 83 N. L. 
R. B. 1047, 1048, certiorari denied, 342 U. S. 823; Stewart Die 
Casting Corp. v. N. L. R. B., 114 F. 2d 840, 855-856 (C. A. 7), cer¬ 
tiorari denied, 312 U. S. 680; Eagle-Picher Mining <£• Smelting 
Co. v. N. L. R. B., 119 F. 2d 903, 913-914 (C. A. 8); N. L. R. B. v. 
Indiana Desk Co., 149 F. 2d 987, 996 (C A. 7); N. L. R. B. v. Reed 
& Prince Mfg. Co., 118 F. 2d 874, SS8 (C. A. 1), certiorari denied, 
313 U. S. 595; N. L. R. B. v. Aladdin Industries, Inc., 125 F. 2d 
377, 382-383 (C. A. 7), certiorari denied, 316 U. S. 706. 

22 In the instant case, for example, the election determined the 
representative of 150 employees (J. A. 4). At the election only 
47 unchallenged votes were cast and the votes of 82 employees 
were challenged on grounds of strike misconduct (J. A. 5-6). 
Under petitioner’s theory it could reinstate the 82 employees in 
question and hold them to the results of an election in which, not¬ 
withstanding the fact that they constituted a majority of the em¬ 
ployees, they were not allowed to vote. 
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As against these considerations, moreover, petitioner 
has urged detriment which is purely illusory. Thus, 
petitioner has argued that, because the election was 
held prior to the time any of the strikers applied for, 
and could be refused, reinstatement, it would be forced 
by the Board's interpretation of the Act to exercise 
its alternate right of discharge and thereby “ subject 
itself to possible unfair labor practice charges” (Br., 
p. 26). The short answer to this, as the Board has 
long made plain, is that “ discharges for cause are not 
proscribed by the Act” regardless of when they occur 
in relation to an election ( The National Plastics Prod¬ 
ucts Co., 69 N. L. R. B. 288, 292, enforced, 175 F. 2d 
755, 757-758 (C. A. 4)); and it is equally apparent, 
on the other hand, that a discriminatory refusal to 
reinstate would as much “subject” petitioner “to un¬ 
fair labor practice charges” as would a wrongful dis¬ 
charge. Nor is there merit in petitioner's related 
contention that the Board's opinion “require[s] an 
employer to discharge an employee” and, therefore, 
“is repugnant to the declared purpose and policy of 
the Act” (Br., p. 26). As petitioner itself recognizes 
at another point (Br., p. 15), the Act does not include 
among its purposes and policies that of protecting an 
employee from a discharge for wrongful conduct. 
Cf. Rubin Bros. Footwear, Inc. v. N. L. R. B., 203 F. 
2d 486, 488 (C. A. 5). Secondly, the Board can in no 
sense be said to “require” that strikers be discharged. 
Whether the employees in issue had been discharged 
or denied reinstatement is a determinative factor in 
their eligibility to vote, as we have shown (supra, pp. 
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6-13); and, as petitioner admits (Br. p. 29), it is in 
the nature of things that an employee’s voting eligi¬ 
bility must be determined as of the date of the election. 
Thus, the Board does not “require” that employees 
be eligible or ineligible, but merely determines their 
status as it exists at that time. 

As a further in terrorem argument petitioner has 
asserted that if the violence here alleged had occurred 
five minutes before the polls opened and no manage¬ 
ment representative were present to discharge the 
offending strikers, it would have had no opportunity 
to take the affirmative action necessary to preclude their 
voting. That petitioner itself can claim no such dis¬ 
ability is established, of course, by the undisputed fact 
that the misconduct it alleges here occurred on occa¬ 
sions 3 months, and 1 month, prior to the election, 
and thus ample time was afforded petitioner to ascer¬ 
tain and discipline the offending employees if it choose 
to do so. 2 * The situation envisioned by petitioner, 
moreover, does not even admit of hypothetical proba¬ 
bility, for the Board has recently reiterated that the 
results of an election will be totally set aside where 
the conduct of any of the employees is such as to 
create the “atmosphere of confusion and fear” peti¬ 
tioner contemplates. Diamond State Poultry Co., 107 
N. L. R. B. No. 19, 33 L. R. R. M. 1043-1044. 24 

23 The fact that petitioner did not, in its own words (Br., p. 30), 
have “the perspicacity to have taken the affirmative action* open 
to it at any time prior to the election, cannot, of course, determine 
the proper interpretation of the Act. 

34 The extent to which the Board will go to prevent its election 
processes from being held under coercive conditions is further illus¬ 
trated by G. H. Hess, Inc., 82 N. L. R. B. 463, 465-467, in which 
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Finally, petitioner has completely misread the Boards 
opinion in suggesting (Br., pp. 30-31), that by chal¬ 
lenging the right of the employees in issue to vote on 
the day the election was held, it took sufficient affirm¬ 
ative action, under the Board’s view, to alter their 
eligibility status. 25 As the Board made clear (J. A. 
31), the right of employees such as those in issue to 
vote could be effectively challenged only if there had 
been a “discharge or refusal of reinstatement prior to 
the election date,” and, as petitioner admits, it had 
taken no such affirmative action either at that time or 
even thereafter (J. A. 8). It should be added, more¬ 
over, that even if petitioner’s challenge had been 

the Board held that a threat of bodily harm made to an employee 
three days before the election constituted sufficient ground to set 
the election aside. 

25 Petitioner would rely on that portion of the Board’s Second 
Supplemental Decision and Direction in which it stated that: 
“Where no such discharge or denial of reinstatement takes place, 
however, or where it occurs after the date of the election has 
passed, the individual, as an employee whose status has not been 
altered or challenged as of the election date, is clearly entitled to 
vote” (J. A. 31). As the Board there made clear, however, it was 
merely correcting its previous inadvertent error of referring to 
the eligibility date of the election, rather than the date the elec¬ 
tion was held, as the crucial time in determining the eligibility 
of the voters in issue (ibid ). This change was fully in accord with 
the consistent practice of the Board in prior cases of holding that 
it would take cognizance of a change in an employee’s voting status 
which occurred at any time prior to the actual holding of the 
election, even though the employee was clearly entitled to vote 
as of the eligibility date specified in the Direction of Election. 
See, Rowe-Jordon Furniture Corp., 81 N. L. R. B. 190, 194-195, 
and cases cited therein. 
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coupled with an intention to discharge the voters in 
the future, which is not claimed, such a challenge would 
be insufficient to alter the employees’ eligibility to 
vote. Cf. The National Plastic Products Co., 69 N. L. 
R. B. 288, 292, enforced, 175 F. 2d 755, 757-758 
(C. A. 4). 

In sum, petitioner’s reading of the Act finds no 
justification in logic or practicality. Petitioner has 
been deprived of none of its “normal rights of re¬ 
dress”, including “the right to discharge the wrong¬ 
doers” or refuse them reinstatement. N. L. R. B. v. 
Fansteel Met. Corp., supra, p. 28. To hold that 
Congress, by implication, deprived the voters in issue 
of employee and voting status would read into the 
Act an “unfair punitive device” which its legislative 
history shows was never intended (supra, pp. 13-29). 
As the Second Circuit stated in rejecting a similar at¬ 
tempt to enlarge the scope of the Act: “Perhaps such 
an interpretation would have been justifiable or de¬ 
sirable were tills a new statute of less general signifi¬ 
cance. But in a matter of such bitter controversy as 
the Taft-Hartley Act, the product of careful legisla¬ 
tive drafting and compromise beyond which its 
protagonists either way could not force the main body 
of legislators, the courts should proceed cautiously.” 
Rabouin v. N. L. R. B., 195 F. 2d 906, 912. 
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CONCLUSION 

For the reasons stated it is respectfully submitted 
that the petition for review should be denied and the 
Board’s order should be enforced in full. 

George J. Bott, 

General Counsel, 
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Associate General Counsel, 
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Frederick U. Reel, 

Alice Andrews, 

Attorneys, 

Natmial Labor Relations Board. 
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APPENDIX 


Section 8 (d) of the Act provides as follows: 

For the purposes of this section, to bargain 
collectively is the performance of the mutual 
obligation of the employer and the representa¬ 
tive of the employees to meet at reasonable 
times and confer in good faith with respect to 
wages, hours, and other terms and conditions of 
employment, or the negotiation of an agree¬ 
ment, or any question arising thereunder, and 
the execution of a written contract incorporat¬ 
ing any agreement reached if requested by 
either party, but such obligation does not com¬ 
pel either party to agree to a proposal or 
require the making of a concession: Provided, 
That where there is in effect a collective-bar¬ 
gaining contract covering employees in an in¬ 
dustry affecting commerce, the duty to bargain 
collectively shall also mean that no party to 
such contract shall terminate or modify such 
contract, unless the party desiring such termina¬ 
tion or modification— 

(1) serves a written notice upon the other 
party to the contract of the proposed termina¬ 
tion or modification sixty days prior to the 
expiration date thereof, or in the event such 
contract contains no expiration date, sixty days 
prior to the time it is proposed to make such 
termination or modification; 

(2) offers to meet and confer with the other 
party for the purpose of negotiating a new con¬ 
tract or a contract containing the proposed 
modifications; 

(3) notifies the Federal Mediation and Con¬ 
ciliation Service within thirty days after such 
notice of the existence of a dispute, and simul- 

( 35 ) 
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taneously therewith notifies any State or Terri¬ 
torial agency established to mediate and con¬ 
ciliate disputes within the State or Territory 
where the dispute occurred, provided no agree¬ 
ment has been reached by that time; and 
(4) continues in full force and effect, without 
resorting to strike or lock-out, all the terms and 
conditions of the existing contract for a period 
of 60 days after such notice is given or until the 
expiration date of such contract, whichever 
occurs later: 

The duties imposed upon employers, employees, 
and labor organizations by paragraphs (2), (3), 
and (4) shall become inapplicable upon an in¬ 
tervening certification of the Board, under 
which the labor organization or individual, 
which is a party to the contract, has been super¬ 
seded as or ceased to be the representative of 
the employees subject to the provisions of sec¬ 
tion 9 (a), and the duties so imposed shall not 
be construed as requiring either party to discuss 
or agree to any modification of the terms and 
conditions contained in a contract for a fixed 
period, if such modification is to become effec¬ 
tive before such terms and conditions can be 
reopened under the provisions of the contract. 
Any employee who engages in a strike within 
the sixtv-day period specified in this subsection 
shall lose his status as an employee of the em¬ 
ployer engaged in the particular labor dispute, 
for the purposes of sections 8, 9, and 10 of this 
Act, as amended, but such loss of status for such 
employee shall terminate if and when he is 
reemployed by such employer. 
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